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PART |

INTRODUCTION

BACKGROUND TO THIS INQUIRY

Thepurpose of thisinquiry istodeterminewhether the Crown owesan outstanding lawful obligation
to the Athabasca Chipewyan First Nation (the First Nation)® in rel ation to damages sustained by the
First Nation and to the Athabasca Chipewyan Indian Reserve (IR) 201 asaresult of the construction
and operation of the W.A.C. Bennett Dam (the Bennett Dam) in British Columbia.

On November 6, 1991, Chief Tony Mercredi wrote to Specific ClaimsWest, Department of
Indian Affairs and Northern Development (DIAND), advising it of the First Nation’s proposed
specificclaimin relation to damagesto itsreserve and itslivelihood caused by the drying out of the
Peace-AthabascaDelta. The First Nation alleged that “the Minister of Indian Affairs has a statutory
and fiduciary obligation for the proper management and environment protection of Indian Reserve
lands” and a duty to the First Nation to prevent, to mitigate, and to compensate for environmental
damage to IR 201 caused by the operation of the Bennett Dam. Chief Mercredi requested a meeting
withfederal offidalstodiscusswhether aspecific claim could be submitted to Spedfic ClaimsWest
for its consideration.?

In March 1992, a meeting was held to discuss the proposed claim, and it was agreed that
further research and analysiswould be required before Canada coul d decide whether an outstanding
lawful obligation was owed to the First Nation. Rather than undertaking a costly research project,
the First Nation proposed that Canada review the prima facie evidence® in relation to the daim,
along with a preliminary | egal opinion prepared by its legal counsel outlining the First Nation's

! Alternatively referred to as the “ Athabasca Chipewyan,” the “ Athabasca Chipewyan Band,” the

“First Nation,” “ACFN,” or the “Band,” depending on the historical context.

2 Chief Tony Mercredi, Athabasca Chipewyan Band 201, to Manfred Klein, Director Specific
Claims West, DIAND, November 6, 1991 (ICC Exhibit 2A, tab 1, ICC p. 421).

3 The term “primafacie evidence” is defined in Black’s Law Dictionary, 5" ed. (St Paul: West
Publishing, 1979), as “[e]vidence good and sufficient on its face; . . . Primafacie evidence is evidence which, if
unexplained or uncontradicted, is sufficient to sugain ajudgmentin favor of the issue which it supports but which
may be contradicted by other evidence.”
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position onthealleged legal and fiduciary obligationsof the Crown.* On April 13,1992, Mr Manfred
Klein, Director of Specific ClaimsWest, responded to Chief Mercredi’ sletter indicatingthat Canada
would not make a decision based on the prima facie evidence alone but that it would consider
whether further research was hecessary todecidewhether to accept or rejectthe claim for negotiation
under the Speci fic Claims Policy.®

It is unclear whether there was agreement between Canadaand the First Nation to conduct
further research but on December 29, 1992, Mr Jerome Slavik, the First Nation's legal counsd,
forwarded to Canada’'s negotiator a copy of a report prepared by an environmental consultant
describing the impact of the Bennett Dam on the Peace-Athabasca Delta and on the Athabasca
Chipewyan Indian Reserve 201.°

On March 9, 1993, Mr Slavik forwarded alegal opinion to Spedfic Claimson behalf of the
First Nation. The First Nation claimed that the construction and operation of the Bennett Dam had
caused a dramatic alteration to the unigque ecosystem of the Peace-Athabasca Deltaand to IR 201.

Mr Slavik’s letter summarized the First Nation’ s positionin these terms:

The Band maintainsthat the Crown knew, (or ought to haveknown), prior to
construction, or shortly thereafter, of the adverseimpactsthat the WA C Bennett Dam
would haveonthe#201 Reserve, but failed to take any measuresto prevent, mitigate,
or reducethe adverse environmental impact on thelands and waters of #201 Reserve
and the economy of the Athabasca Chipewyan Band. In any event the Crown is now
aware of the impacts and damages.

It isthe Band' s position that the Crown was and isin breach of a continuing
fiduciary and statut ory obligation to prevent damage to thelandsand watersof Indian
Reserves. Specifically, the Crown is in breach of its obligations to ensure that
activities and events which the Crown undertakes and over which the Crown

4 Chief Tony Mercredi, Athabasca Chipewyan Band 201, to Manfred Klein, Director Specific
Claims West, DIAND, March 18, 1992 (ICC Exhibit 2A, tab 4, ICC p. 430).

5 Manfred Klein, Director Specific Claims West, DIAND, to Chief Tony Mercredi, Athabasa
Chipewyan Band 201, April 13, 1992 (ICC Exhibit 2A, tab 5, ICC p. 434).

6 Jerome Slavik, Ackroyd Piasta Roth & D ay, to Jack Hughes, Negotiator, Specific Claims W est,
DIAND, D ecember 29, 1992 (ICC Exhibit 2A, tab 7, ICC p. 438).
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exercises regulatory control do not destroy the environment, traditional or intended
use, or economic value of Indian Reserve lands’

On December 9, 1993, Mr Klein responded to arequest from Mr Slavik regarding the status
of the claim. He advised that no decision had been made, sinceanumber of reportson the natureand
extent of the dam’s impad on the delta would not be completed until 1996, and that Canada also
required an“ historical report setting out the factual basisof theclaim” and further legal submissions
on the specific allegations against the Crown in right of Canada.® Chief Mercredi responded that
research had been completedin relation to theclaim, including arequest for information through the
federal Accessto Information Act, and that copies of the historical documents had been furnished
to Specific Claims West for itsreview. Accordingly, Chief Mercredi requested that the Department
of Justice conduct itslegal review of the claim based on the information and submissions presented
to date.” On January 4, 1994, Mr Klein confirmed that the claim had been forwarded to the
Department of Justice for legal review.

On January 7, 1994, representatives of the First Nation and Canada met to discuss the
possibility of referring theclaim to the Indian Claims Commission for an inquiry into the relevant
historical and legal issues! Following an exchange of correspondence, Mr Jack Hughes, Research
Manager for Specific ClaimsWest, wrote to Chief Mercredi to advise him of Canada’ s preliminary
position on the claim. The letter states that, based on the “exceptionaly weak” historical

documentation submitted, Canada’s preliminary position was that the claim did not disclose an

7 Jerome Slavik, Ackroyd Piasta Roth & D ay, to Manfred Klein, D irector, Specific Claims W est,
DIAND, M arch 9, 1993 (ICC Exhibit 2A, tab 9, ICC p. 501).

8 Manfred Klein, Director Specific Claims West, DIAND, to Jerome Slavik, December 9, 1993
(ICC Exhibit 2B, tab 12, ICC p. 701).

o Chief Tony Mercredi, Athabasca Chipewyan Band 201, to Manfred Klein, Director Specific
Claims West, DIAND, December 17, 1993 (ICC Exhibit 2B, tab 13, ICC p. 706).

10 Manfred Klein, Director Specific Claims West, DIAND, to Chief Tony Mercredi, Athabasa
Chipewyan Band 201, January 4, 1994 (ICC Exhibit 2B, tab 14, ICC p. 710).

u Manfred Klein, Director Specific Claims West, DIAND, to Chief Tony Mercredi, Athabasa
Chipewyan Band 201, January 11, 1994 (ICC Exhibit 2B, tab 15, ICC p. 712).
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outstanding lawful obligation on the part of thefederal Crown. There were essentially four grounds
stated for rejecting the claim:

The First Nation alleges that Canada did not warn or advise them before the
construction of the dam that environmental damage might ensue, and that this
evidence constitutes a breach of Canada's fiduciary obligation. In our view, the
evidence submitted does not indicate that Canada had explicit knowledge of any
damage the First Nation might incur as a result of the dam until several years after
its construction.

The First Nation alleges that Canada knew or ought to have known, at or
shortly after the timeof construction, that the dam would have severe adverse effects
on Indian Reserve 201, and that Canada should have proposed mitigative or
preventive measures. In our view, the evidence submitted by the First Nation does
not indicate that Canada had any connection with the construction of the dam that
might tend to suggest afiduciary obligation in respect of thedam’ saffect on theFirst
Nation.

The First Nation argues that Canada has an obligation to compensate or
remediate them in respect of any damages they may have incurred as aresult of the
construction of the dam. In our view the evidence submitted by the First Naion
suggest that any such damages they may have incurred were caused exclusively by
the actions of British Columbia and B.C. Hydro.

TheFirst Nation allegesthat thereisabreach on Canada spart of itsfiduciary
obligation towards the Fird Nation in that it did not assist them in respect of their
1970 court action. In our view, the lack of evidence submitted by the First Nation
does not make it possible to determine whether any request was communicated to
Canada, nor do we have any evidence to indicate Canada's response to such a
request.?

On July 28, 1994, Mr Klein confirmed an agreement in principle with Chief Mercredi to
request that the Indian Claims Commission appoint amediator to try tofind asolutionto theclaim.*®

Unfortunately, the parties were not able to resolve the disputed issues despite the asdstance of a

© Jack Hughes, Research Manager, Prairies, Spedfic Claims West, to Jerome Slavik, May 24,1994

(1CC Exhibit 2B, tab 21, ICC p. 730).

13 Manfred Klein, Director Specific Claims West, DIAND, to Chief Tony Mercredi, Athabasa
Chipewyan Band 201, July 28, 1994 (ICC Exhibit 2B, tab 25, ICC p. 741).
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mediator. Ultimately, on March 4, 1996, Chief Archie Cyprien requested that the Commission
proceed with an inquiry into the claim.*

The Commission’s inquiry commenced with a planning conference on May 17, 1996.
Community sessionswereheld at Fort Chipewyan, Alberta, on October 10, 1996, and November 27,
1996. Written arguments were received from counsel for the First Nation on June 18, 1997. The
Crown responded with its written arguments on September 8, 1997. Oral arguments were made by
legal counsel for the First Nation and the Crown on September 30, 1997, in Edmonton, Alberta.

MANDATE OF THE INDIAN CLAIMS COMMISSION

The mandate of this Commission is set out in federa Orders in Council providing the
Commissionerswith theauthorityto conduct publicinquiriesinto specific claimsand toissuereports
on “whether a claimant has avalid claim for negotiation under the [ Specific Claims] Policy where
that claim has already been rejected by the Minister . . .”** This Policy, outlined in the 1982 booklet
entitled Outstanding Business: A Native Claims Policy — Specific Claims, states that Canada will
accept claimsfor negotiation where they disclose an outstanding “lawful obligation” on the part of
the federal government.’® The term “lawful obligation” is defined in Outstanding Business as

follows:

Thegovernment’ spolicy on spedfic claimsisthat it will recognize claimsby Indian
bands which disclose an outstanding “lawful obligation,” i.e., an obligation derived
from the law on the part of the federal governmert.

A lawful obligation may arise in any of the following circumstances:

1) Thenon-fulfillment of atreaty or agreement between Indiansand the Crown.

i) A breach of obligation arising out of the Indian Act or other statutes
pertaining to Indians and the regulations thereunder.

iii) A breach of an obligation arising out of government administration of Indian
funds or other assts.

14 Chief Archie Cyprien, Athabasca Chipewyan First Nation, to Dan Bellegarde and Jim Prentice,

Co-Chairs Indian Claims Commission, March 4, 1996 (ICC Exhibit 2B, tab 56, ICC p. 833)

B Commissionissued September 1, 1992, pursuantto Order in Council PC 1992-1730, July 27,
1992, amending the Commission issued to Chief Commissioner Harry S. LaForme on A ugust 12, 1991, pursuant to
Order in Coundl PC 1991-1329, July 15, 1991.

16 DIAND, Outganding Business A Native Claims Policy — Spedcific Claims (Ottawa: Minister of
Supply and Services, 1982), 20; reprinted in (1994) 1 ICCP 171-85 (hereinafter Outstanding Business).
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iv) Anillegal disposition of Indian land.
Furthermore, Canada is prepared to consider claims based on the following circumstances:

)] Failure to provide compensation for reserve lands taken or damaged by the
federa government or any of itsagencies under authority.

i) Fraud in connection with theacquisition or disposition of Indian reserveland
by employees or agents of the federal government, in cases where the fraud
can be clearly demonstrated.

It should be emphasized that the Commission is limited in its mandate and the Specific
Claims Policy to making recommendations as to outstanding “lawful obligations’ owed by the
“federal government” toan*“ Indian band.” In view of our mandate, we declineto make any findi ngs
or recommendations regarding allegations against British Columbia or BC Hydro, as an agent of a
provincial Crown. Furthermore, neither British Columbianor BC Hydropartici patedinthisinquiry,
and it would not be appropriate for the Commission to offer itsrecommendationsin relation to the
alleged obligations of an entity or person that was not represented at, or a party to, our inquiry

process.

THE COMMISSION'S REPORT

The Commission has been asked to inquire into and report on whether the Athabasca Chipewyan
First Nation has a valid claim for negotiation pursuant to the Specific Claims Policy. The
Commission, however, has not been called upon to determine specifically whether the dam wasthe
direct cause of the damageto IR 201.

By agreement of the parties, the Commission wasto proceed on the assumption that the dam
had caused damagesto IR 201. However, the Commission did havethebenefit of extensivetechnical
analysisconducted by engineers, hydrological experts, biologists, and anthropol ogists, and many of
these technical studies were cosponsored by Canada. Those scientific sudies, combined with the
direct and anecdotal evidence from dders of the First Nation, provided the Commission with
compelling prima facie evidence, which leads inescapably to the conclusion that significant
environmental damage was sustained by the First Nation and IR 201. The construction and the

operation of the Bennett Dam have substantially changed the hydrology and ecology of the Peace-
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Athabasca Delta, causing direct and serious harm to IR 201 and the Athabasca Chipewyan First
Nation. No other conclusion is possible from the prima facie evidence before us.

Our review of the historical background, the ora submissions, and the applicable
jurisprudence leads us to conclude that the Crown breached its fiduciary duty to the First Nation in
not taking adequate stepsto prevent or to mitigate the damages caused to IR 201 by the construction
and operation of the W.A.C. Bennett Dam.

This report contans our findings and recommendations.



PART II
HISTORICAL BACKGROUND

The historical background to this claim is based on our review of a large volume of archival
documents and exhibits submitted by the parties. This material includes several volumes of
correspondence, expert scientific reports, and other documentary evidence, as wdl as testimony
provided by members of the Athabasca Chipewyan First Nation and expert witnesses at community
sessions held at Fort Chipewyan on October 10, 1996, and November 27, 1997. It should be noted
that, although the Commission has consulted some secondary sources to supplement our
understanding of issues that were not in dispute, it has relied for the most part on the materials
submitted by the parties.

The Commission also considered the written submissions of the First Nation and Canada,
in addition to hearing oral submissions from legal counsel for the parties on September 30, 1997.
The documentary evidence, written submissions, transcripts from the community session and oral
submissions, and the balance of the record before the Commission in thisinquiry are referenced in

Appendix A to this Report.

PEACE-ATHABASCA DELTA BEFORE CONSTRUCTION OF THE BENNETT DAM

Unique Geography and Ecology of the Delta

The Peace-Athabasca Delta, one of the largest freshwater ddtas in the world, is formed by the
convergence of the Peace, Athabasca, and Birch River systems, which empty into Lake Athabasca
in northeastern Alberta (see Map 1, Peace-Athabasca Delta, on page 8). IR 201 takes up
approximately 20,000 hectares of land in the eastern third of the delta (see Map 2, Area of Claim,
on page 9). Theflat landscape of the Peace-Athabasca Deltaactually consists of two separate deltas

and is characterized by its

patchwork of marshes, lakes, mud flats, sedge meadows, willow and shrub thickets
and forests of white spruce and balsam poplar, interwoven by numerous winding
channels. Withitsvariety of landformsand lush vegetation, thedelta hasthe capacity
to support a diverse mixture of animal species. In 1985, the Canadian Wildlife
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Service counted 220 species of birds, mammalsand fish that inhabit the deltaduring
some part of their lifecycle!’
To understand fully the hydrology of the Peace-Athabasca Delta, one must first appreciate

the geography of the two main rivers that feed the delta, the Peace and the Athabasca. The Peace
River originatesin the Rocky Mountains of British Columbiaand cascades east acrossthe province
of Alberta. The Peace and the Smoky River converge near the modern-day town of Peace River,
Alberta, and continue northward, eventudly convergng with the Wabasca River and then reaching
the Peace-Athabasca Delta.*®

Thesecondriver tha feedsthe delta the AthabascaRiver, hasitsoriginsinthe melting snow
and glaciers of the Columbia Icefield, a high plateau in the Rocky Mountains between Mount
Columbia and Mount Athabasca on the Continental Divide, which marks the British Columbia-
Albertaborder. It flows north through Jasper National Park, then northeast across the province of
Albertaand isjoined by a number of tributaries. From Fort McMurray, the Athabasca River flows
north through the Peace-Athabasca Delta and into Lake Athabasca.

Prior to the construction of the Bennett Dam, the Peace-Athabasca Delta had a rich and
diverse ecology of international significance. The hydrology of the ddta, coupled with avariety of
landforms and lush vegetation, supported a remarkable diversity of birds, mammals, andfish. The
deltawas one of the earliest areas settled in Alberta. Fort Chipewyan was an important outpost for
the Hudson's Bay Company as the delta was renowned for the quantity and quality of its muskrat
pelts. The delta’ s wetlands and ecology, however, are sensitive and highly dependent on the water
levels of the various rivers and tributaries that feed the delta

The flood regime of the Peace-Athabasca Delta is highly complex because water flow is
determined by four primary drainage systems: the Peace, the Athabasca, theBirch, and the Fond du
Lac Rivers. Before the Bennett Dam was constructed, water levelslargely depended on theamount

of water in the four basins and the timing of the water flows during the spring flood and summer

e Northern Rivers Basin Study Board, Northern Rivers Basin Study: Report to the Ministers, 1996

(Edmonton: Nautilus Publications, 1996), 22 (ICC Exhibit 3) (hereinafter Northern Rivers Basin Study).

18 Northern Rivers Basin Sudy, 17, 22 (ICC Exhibit 3).
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high-water periods. Spring floodinginthe Peace-AthabascaDelta, which historically occurred every

two or three years, contributed to the following natural phenomenon:

The spring flood stages. . . had the effect of slowing the normal, long-term deltaic
development, and held much of the area at an early successional stage . . . the
frequent disturbances of the delta vegetation by flooding resulted in a diverse
vegetation mosaic of extremely high value to wildlife®

The Peace River played the most crucia role before the Bennett Dam was built, serving as
anatural hydraulic dam at the northern edge of the delta, and determining the flow of water north
from L ake Athabasca and the Peace-Athabasca Deltainto the Slave River system.?° John Macoun,
abotanist with the Geological Survey of Canada, described the water patterns of the ddtain 1875:

Quatre Fourchesdischargespart of thewatersof L ake Athabascainto the Peacewhen
the latter river is low in the fall, but in the spring the current is reversed, and the
waters of the Peace pass by it into the lake. The whole country around the South and
West sides of Lake Athabasca is avast aluvial plain, elevated but a very few feet
abovethelevel of thelake, and someyearsmuch of it remains permanentlyflooded.#

The 1996 Northern Rivers Basin Study also concluded thet the flow of water in the Peace-
Athabasca Deltais fundamental to its unique environmental features. When flooding of the Peace
River results in water levels higher than that of Lake Athabasca, waer flows south into Lake
Athabasca and the Peace-Athabasca Delta. The flow reversal or “backflooding” in the Chenal des
Quatre Fourches, Revillon Coupé, and Riviere des Rochers caused by high Peace Riverwater levels
played an integral role in maintaining the wetlands and “perched basins’ of the Peace-Athabasca
Deltaand IR 201. The “perched basins” consist of a number of small lakes that were replenished

1o Jeffrey E. Green, “A Preliminary Assessment of the Effects of the W.A.C. Bennett Dam on the

Athabasca River Delta and the Athabasca Chipewyan Band,” Vancouver: The Delta Environmental Management
Group Ltd., 1992, pp. 21-22 (ICC Exhibit 2A, tab 7, ICC pp. 466-67) (hereinafter cited as Green, “Preliminary
Assessment™).

20

Green, “Preliminary Assessment,” pp. 6-7 (ICC Exhibit 2A, tab 7, ICC pp. 451-52).
2 Asquoted in W.A. Fuller and G. H. LaRoi, Historical Review of Biological Resour ces of the
Peace- Athabasca Delta (Edmonton: University of Alberta, Water ResourcesCentre, 1971), 157 (ICC Exhibit 2A,
tab 9, ICC p. 555) (hereinafter cited as Fuller and La Roi, Historical Review of Biological Resources).
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only through periodic overland flooding caused by springice jams on the Peace River.?” The effect
of the Bennett Dam on the perched basins and other features of the deltawill be discussed laterin
this report.

The Chipewyan People and the Peace-Athabasca Delta
The earliest written accounts to mention the Chipewyan indicate that they inhabited alarge areaof
the barren lands and transitional forests between Hudson Bay and Great Slave Lake. Thetraditional
land areas used by the Athabasca Chipewyan FHrst Nation encompassed the southern shores of Lake
Athabascain Saskatchewan and Alberta and the drainage basin of the Athabasca River in the area
of the Athabasca Delta.®®

The Chipewyan gradually adapted their culture to the fur trade and pushed into Athabasca
country as trading posts opened in the interior in the late 18th century. By the early 1800s, the
Chipewyan were well established around Lake Athabasca and were expanding up the Peace and
Athabasca Rivers® The fur trade a Lake Athabasca began in eanest in 1788, when Roderick
Mackenzie established a post on Old Fort Point for the North West Company. Some time before
1802, the North West Company moved itspost to the north shore of L ake Athabascanear themodern
site of Fort Chipewyan. The Hudson’ sBay Company and the XY Company? also established posts
in the area between 1791 and 1814. In 1821, the Hudson’s Bay Company and the North West
Company amal gamated, and Fort Chipewyan becamethe headquartersfor thetradein the Athabasca
District.?

2 Northern Rivers Basin Sudy, 22-23 (ICC Exhibit 3).

= Green, “Preliminary Assessment,” p. 1 (ICC Exhibit 2A, tab 7).
% J. Pollock, “Early Cultures of the Clearwater River Area,” Alberta Culture, Hidorical Resources
Division, Archaeological Survey of Alberta, Occasional Paper #6 (1978), 13-14.

= XY Company, also known as the New North West Co., used this name to distinguish its goods
from those of the North W est Company. It merged with the North West Company in about 1804: The Canadian
Encyclopedia, 2d ed. (Edmonton: Hurtig, 1988).

% G.H. Blanchet, “Emporium of the North,” The Beaver, Outfit 276 (March 1946), 33-34.
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Trading posts were typically established on pre-existing native trade routes and in areas
where game and fish were plentiful. Renowned Canadian historian Olive Dickason stated that the
bountiful resources of this area accounted for the decision of early European traders to locate Fort
Chipewyanin the heart of thedelta.?” Fort Chipewyanwas strategicdly placed, giving traders access
to extensiveriver systems of the north and openi ng up tradeto the west through the mountains. Fort
Chipewyan would shortly become the North West Company’ s most important trading post in the
north, accounting for alarge proportion of its total businessin fur.®

Alexander Mackenzie, who wintered near Lake Athabascain 1787, wrote of agreat bounty
of furs and fish, and “during a short period of the spring and fdl, great numbers of wild fowl
frequent thi s country, which prove avery gratifying food after such long privation of flesh meat.”?
Thetradersliving & thefort easily harvested the plentiful game and, in particular, therich local fish
stocks to sustain themselves when not trapping.

The Chipewyan and Creeintheareaal so flourishedin thedelta. John Macoun, whotravelled
down the Peace River by canoe in 1875, wrote that the people living in the delta region were
primarily flesh eaterswho were not predisposed to agricultural pursuits, but the abundant game and
fish in the delta were regularly harvested by the Chipewyan people.®*

In 1899, Canada dispatched a party to the north for the purpose of concluding Treaty 8 with
the various bands. One of the members of that party, Roderick MacFarlane, aformer Chief Factor
for the Hudson’ s Bay Company, described their encounters with the wildlife of the deltaregion. As
he and the others crossed L ake Athabasca s western limits from Fort Chipewyan, the party found

themselves “ skirting the most extensive marshes and feeding grounds for game in all Canada; the

z Olive P. Dickason, Canada’s First Nations, A History of Founding Peoples from Earliest Times

(Toronto: McClelland and Stewart, 1992), 202.
3 Olive P. Dickason, Canada’s First Nations, A History of Founding Peoples from Earliest Times
(Toronto: McClelland and Stewart, 1992), 202-04.
® As quoted in Fuller and L a Roi, Historical Review of Biological Resources 153 (ICC Exhibit 2A,
tab 9, ICC p. 553).

o Fuller and L a Roi, Historical Review of Biological Resources, 157 (ICC Exhibit 2A, tab 9, ICC p.
555).
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deltais renowned throughout the north for its abundance of waterfowl, far surpassingthe St. Clair
flats, or other regionsin the east.”**

In 1893, an American zoologist from the State University of lowa, Frank Russel, spent five
weeks collecting various samples of waterfowl at Fort Chipewyan. He provided one of the most

accurate descriptions (from a scientific perspective) of the Peace-Athabasca Delta to that date:

The Athabasca and Peace River are both fed by the melting of mountain snow and
both carry an immense quantity of mud and driftwood into their deltas, which have
been extended several miles from the hills that mark the original boundaries of the
lake . . . These channels swarm with muskratsand in the migratory season mynads
of waterfowl halt upon the battures® to feed, while a comparatively small number
remain during the summer to breed in the adjoining marshes. More geese and ducks
are killed there than at al other posts in the north. The big and little waveys (snow
geese) are the most abundant and the most hi ghly prized though swans and Canada
geese, ducks and cranes abound.*

In the 20th century, there have been numerous surveys of the extensive biological networks of the
Peace-AthabascaDelta. The deltawasregarded aspossessing one of the most diverse concentrations
of biological speciesin North America. The complex hydrology of the delta was also frequently

remarked upon by the visitorsto the basin region early in this century.

Treaty 8

On June 21, 1899, Treay 8 was signed at L esser Slave Lake. Its written termsstate that the “ Cree,
Beaver, Chipewyan and other Indians” inhabiting the area ceded to Canada approximately 324,900
squaremilesof landin northern Alberta, northeastern British Columbia, northwestern Saskatchewan

s Fuller and L a Roi, Historical Review of Biological Resources, 157 (I1CC Exhibit 2A, tab 9, ICC p.
557).

%2 “Battures” is defined as “a shoal or rocky shore, usually exposed at low water,” “an expanse of
river beach,” or “a sand bar, especially one that forms a small island when the water is low,” in A Dictionary of
Canadianisms (Toronto: Gage, 1967).

s Fuller and L a Roi, Historical Review of Biological Resources, 157-58 (ICC Exhibit 2A, tab 9, ICC
pp. 556-57).
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and southern North-West Territories.>* Because the area was so vast, it was impossible to have all
interested Indians represented at the Lesser Slave Lake negotiations, and so, in the months that
followed, the Treaty Commissioners travelled to different locations in the ceded area to negotiate
with other bands. By 1914, some 32 bandshad adhered to the terms of Treaty 8. On July 13, 1899,
Treaty Commissioners J.A.J. McKenna and JH. Ross met with two bands — one Cree and one
Chipewyan—at Fort Chipewyan on LakeAthabasca. Chief Alexandre L avioletteand headmen Julien
Ratfat and S. Heezell signed the adhesion to Treaty 8 on behalf of the Chipewyan Band.*

Inthe 1880s, railway construction and public works projectsexpanded northward in Alberta.
Asaresult, the Hudson’ s Bay Company and the Indiansto the north of the Treaty 6 areapetitioned
for atreaty. The Crown initially declined to enter into treaty in this area but with the discovery of
goldinthe Y ukonin 1896, interest in the treaty-making process was renewed. The Y ukon gold rush
caused a large number of non-Indians to pass through what is now northern Alberta and
Saskatchewan. An Order in Council dated June 27, 1898, gave federal Treaty Commissioners
discretion to decide what territory would be included within the treaty area. Treaty Commissioner

Laird explained how boundaries of the Treaty 8 area were determined:

Thescopeof the Commissioners’ instructionswasto obtain the relingui shment of the
Indian and Halfbreed title in that tract of territory north of Treaty 6 to which
Governmental authority had to some extent been extended by sending Northwest
Mounted Police there to protect and control whites who were going into the country
astraders, travellers to the Klondike, explorers, and miners. The territory, watered
by the Lesser Slave L ake, the Peace and Athabasca Rivers, the Athabasca L ake, the
South of Great Slave L ake and their tributaries, waswhere these whiteswere finding

4 Treaty No. 8, Made June, 1899 and Adhesions, Reports, Etc. (Ottawa: Queen’s Printer, 1966), 12

(hereinafter Treaty No. 8).

s Dennis M adill, Treaty Research Report: Treaty Eight (Ottawa, DIAND, 1986), 109.

% Treaty No. 8, 16-17. It should be noted that, although the Cree Band and the Chipewyan Band
were two distinct bands, they operated under one administration referred to as the Athabasca Cree Chipewyan Band
until 1978: see testimony of Lawrence Courtoreille in| CC Transcripts, November 27, 1996, pp. 127-28, 161.
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their way, and the Commissioners did not deem it necessary to extend Tregty 8
farther than they did.*

In February 1899, Commissioner Laird issued instructions to the government’s field
representativesto clarify the“misleading reports. . . beingcirculated among the Indians’ of thearea
and to assure them that their right to hunt, fish and trap would be protected under the proposed
treaty:

You may explain to them that the Queen or Great Mother while promising by her
Commissioners to give them Reserves, which they can call their own, and upon
whichwhite menwill not be allowed to settle without payment and the consent of the
Indians before a Government officer, yet the Indianswill be allowed to hunt and fish
over all the country as they do now, subject to such laws as may be made for the
protection of game and fishin the breeding season; and als as long as the Indians
do not molest or interfere with settlers, miners or travelers.®

Thewritten terms of Treaty 8 provided for annuities, education, agricultural assistance, and
“reserves for such bands as desire reserves, the same not to exceed inal one square mile for each
family of fivefor such number of familiesasmay elect to reside onreserves.” The Indianswere also
promised that they would have “the right to pursue their usual vocations of hunting, trapping and
fishing throughout the tract surrendered . . . subject to such regulations as may from timeto time be
made by the Government . . .”*

With respect to the establishment of reserves, thelndianstold the Treaty Commissionersthat
they were primarily concerned with protecting and continuing in their tradi tional hunting, fishing,
and trapping economy. Thisisconfirmed by thefollowing excerptsfromthe Commissioners’ Report
for Tresaty 8:

s René Fumoleau, As Long As This Land Shall Last (Toronto: McClelland and Stewart, 1975), 60,

quoted in | CC, Athabasca Denesuline Inquiry into the Claim of the Fond du Lac, Black Lake, and Hatchet Lake
First Nations (Ottawa, December 1993), reprinted (1995) 3 ICCP 27.

8 Commissioner D. Laird to “Sir,” February 3, 1899, National Archives of Canada (hereinafter NA),
RG 10, vol. 3848, file 75236-1 quoted in ICC, Athabasca Denesuline Inquiry into the Claim of the Fond du Lac,
Black Lake, and Hatchet Lake First Nations (Ottawa, D ecember 1993), reprinted (1995) 3 | CCP 28.

® Treaty No. 8, 12
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There was expressed at every point the fear that making of the treaty would
be followed by the curtailment of the hunting and fishing privileges. . .

We pointed out . . . that the same means of earning a livelihood would
continue after the Treaty as existed beforeit, and that the Indians would be expected
to make use of them. . . .

Our chief difficulty was the apprehension that the hunting and fishing
privileges were to be curtailed. . . . we had to solemnly assure them that only such
laws as to hunting and fishing as were in the interest of Indians and were found
necessary in order to protect the fish and fur bearing animals would be made, and
they would be as free to hunt and fish after the treaty as they would be if they never
entered into it.*

The Treaty 8 Commissioners were aware that the northern people’ s traditional way of life
based on hunting, fishing, and trapping would continue to provide them with a viable means of
making aliving. It isfor thisreason that the Indians did not want to be limited to reserves and, for
the most part, did not want to take up farming. At Fort Chipewyan, a Catholic missionary recorded

thi s discuss on between the Indians and Treaty Commissoners in hisdiary:

The Commissioner explained the Government’ s views and the advantagesit offered
to the people. The Chief of the Crees spoke up and expressed the conditions on
which he would accept the Government’ s proposals:

1. Complete freedom to fish.

2. Complete freedom to hunt.

3. Complete freedom to trap.

4. Ashimself and his pegple are Catholics, hewantstheir children to
be educated in Catholic schools.

In his turn, the Chipewyan spokesman set the same conditions as the first speaker.
The Commissioner acknowledged all the requests which both had voiced.*

40 Treaty No. 8, 6. Emphasisadded.

4 Quoted in René Fumoleau, As Long As This Land Shall Last (Toronto: McClelland and Stewart,
1975), 77.
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Father Gabriel Breynat also witnessed the treaty at Fort Chipewyan and later wrote:

Discussions were long enough but sincere; Crees and Chipewyans refused to be
treated like PrairieIndians, and to be parked on reserves. . . . It was essential to them
to retain complete freedom to move around.*

At the conclusion of the Treaty 8 negotiations, the Commissioners reported to the
Superintendent General of Indian Affairs that the selection and survey of reserves could wait until

some future date, when they were required to protect a band’ s land base:

Thelndiansare given theoption of taking reservesor land in severalty. Asthe extent
of the country treated for madeit impossible to define reserves or holdings, and as
the Indians were not prepared to meke selections, we confined ourselves to an
undertaking to have reserves and holdings set apart in the future, and the Indians
were satisfied with the promise that this would be done when required. Thereis no
immediate necessity for the general laying out of reserves or the alotting of land. It
will be quite time enough to do this as advancing settlement makes necessary the
surveying of the land. It would have been impossibleto have made atreaty if we had
not assured them that there was no intention of confining them to reserves. We had
to very clearly explain to themthat the provision for reserves and allotments of land
were made for their protection, and to secure to them in perpetuity afair portion of
land ceded, in the event of settlement advancing.”

Selection and Survey of Athabasca Chipewyan Indian Reserves

In the period immediately following the treaty, the Chipewyan Band of Fort Chipewyan continued
to follow its traditional pursuitsin relative prosperity with minimal interference from government
officialsand non-Indians. The Department of Indian Affairs did not establish an agency in the area
until 1911 and contact with federd officias was limited to the annua treaty annuity payments.
Reportsof thesevisitsweretypically short and without detail, but they do provide someinformation
about the livelihood and well-being of the band. In 1903, for example, the Treaty 8 Inspector, H.A.
Conroy, reported on his stop at Fort Chipewyan:

42 Quoted in René Fumoleau, As Long As This Land Shall Last (Toronto: McClelland and Stewart,
1975), 78.

a3 Treaty No. 8, 7.
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We paid the annuities of the Chipewyans and Crees. These Indians also had been
very successful in thar hunts, as they had sold large quantities of furs to the
Hudson’ s Bay Company and trade's. They had no sickness nor epidemics. Fish was
very plentiful and they were very prosperous, fur bringing good prices.*

By 1918, railways had been built to Peace River Crossing and Fort McM urray, and steamers
were operating on the Peace and Athabasca Rivers, both of which provided non-Indian and Métis
trappersfrom the south with easy accessto the abundant fur supplyin the Fort Chipewyan area. The
influx of trappersinto the area soon began to cause adeclinein fur harvests, and by the early 1920s,
the Indians of northern Albertawere asking the Department of Indian Affairsfor protection of their
way of life.

At the treaty payments at Fort Chipewyan in 1922, the Cree Band and “ some 50 members
of the Chipewyan Band, living at the mouth of Birch River” complained to the Agent about the
“outsiders,” and the Agent recommended that approximately 4000 square miles be s¢ aside as a

hunting preserve for the exclusive use of these Indians:

in my opinion, the only effective wayto protect their interests would be to apply for
a hunting and trappi ng Reserve in that digtrict in which they have their homes and
have alwayslived. | have outlined on the attached map the district which they desire
reserved. . . . [T]he district is much larger than the amount of land guaranteed by
treaty. But, asthe greater part of thedistrict isswamp and marsh ground, nat suitable
for farming or grazing, it would appear to me, that it might justly, viewed from the
Indian standpoint, be set aside as atrapping reserve, and set aside for them, asfrom
timeimmemorial, they have used it for this purpose. The Indians have no other way
of making aliving, constituted as they are, than by hunting and trapping.*

Chief Laviolette and other members of the Band madetheir first formal request for thisland
as early as 1922. The area regquested was much larger than what they would later receive, but the

4 Report from Inspector for Treaty No. 8, October 5, 1903, in Canada, Parliament, Sessional Papers,

1904, “Annual Report of the Department of Indian Affairs for the Y ear Ending June 30, 1903,” 234-36.
4 J. Card, Indian Agent, Fort Smith, NWT, to [Department of Indian Affairs, Ottawa], July 5, 1922,
NA, RG 10, vol 7778, file 27134-1.



18 Indian Claims Commission

Peace-Athabasca Delta was definitely the desired location, and they emphasized the fact that they
needed the land to continue their traditional vocations;

| have consulted the matter with my own people and the Cree Band. We are now
asking for as hunting reservation, according to the size of the population of the two
tribes, at the present time, viz. From the old Fort on the Athabasca Riverto Jack Fish
Creek on the Peace River, down to the Junction of the Peace and AthabascaRiver,
from there to Big Bay on the north shore of Athabasca L ake and across the Lake to
the south shore, and up to the boundary and back to Old Fort.

The above mentioned will give usthe sufficient ground for hunting, trapping
and fishing we want big enough hunting reserve for all of usto makealiving on,in
hunting, trapping and fishing.

We can not go in for farming as we know farming will never be a sucoess
down here.

Weareall signingthisto show that weareall ask for theabovereserve. There
are lots of white men who are trapping during the closed season, we want them
stopped.*®

In the years that followed, while federal authorities negotiated with the provincia
government for larger hunting preserves, the Cree and Chipewyan Bandsat Fort Chipewyan actively
campaigned for asurvey of itsreserve. In 1923, adelegation of the bands travelled to Edmonton at
their own expense wherethey met withthe Minister of thelnterior to presstheir case.” The matter
was also discussed with government officials during the annual treaty payments.

By 1926, the competition for fur resources in the area became critical. In that year, the
boundaries of neighbouring Wood Buffalo Park were extended to include much of the Peace delta,
Lake Claire, Lake Mamawi, and aress as far west as the Athabaska and Embarrass Rivers. Non-
Indian trappers who were excluded from the park moved into the Jackfish Lake area where the
Indianstraditionally trapped. The situation became so tense that, in the summer of 1926, the Indians
retaliated against non-Indian encroachment by setting forest fires in the hunting grounds.*®

46 Jonas Laviolette, Chief, and others, Fort Chipewyan, to Indian Agent, Fort Smith, July 1, 1922,

NA, RG 10, vol. 7778, file27134-1.

4 Card to D.C. Scott, May 22,1924, NA, RG 10, vdl. 6732, file 420-2B.

a8 D.C. Scott to G. Hoadley, Minider of Agriculture for the Province of Alberta, July 17, 1926, NA,

RG 10, vol. 6732, file 420-2B.
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In February 1927, Chipewyan Chief Jonas L aviolette wrote along letter to “ The Chief of the
Indian Department” in Ottawa. Hisfrustration isevident as he described theproblemscreated by the

non-Indian trappers in the area and the absolute necessity of areserve:

I hope you will not mind mewriting thisletter to you but | have been waiting so long
to hear from you that | think you have forgotten all about me and my people from
Fort Chipewyan. . . . | told you in Edmonton that the whitetrapperswhere[sic] going
to spoil my country and what | said then has come true. My country is just about
ruined.

Thewhite menthey kill fur with poison, they trap in the sand before the snow
comes. They break the rat house and they break the beaver houseand now thereis
hardly anything left and if you don’t do something for us we are going to starve.. .

For along time now | have beenbegging foraReservefor meand my people
at Jackfish Lake and we still want thisvery badly. | hope youwon’t mind mewriting
thisto you but it isno good sending thisletter to Mr. Card he does not seem to try to
help us. Why doesn’t he come down here and try and stop these trappers doing wrong
to us. No one seems to care what happensto us. There are lots of men here looking
after Buffalo, no one looking after us. We only see Mr. Card once a year and then
only for afew hours. . . .

The white trapper comes here and kills al here then moves to another
country. We cannot move and we don’t want to because our fathers father’ sused to
live here and want our childrento live herewhen wedie. Jackfish Lake useto befine
rat country but they don’t get a change to breed up because there are more trappers
than rat. If you will give us this country for aReserve and someone to help us look
after it will save me and my people from starvation. Thirty years ago it was a fine
country because just the Indianslived init. . . .

From Jackfish Lakeit isnot far to the Buffalo Park and we like our Reserve
to join to that line. And from Jackfish Lake we would like it to go to the big lake
because there we can catch thefish. We are afraid to ask for too much hunting land
for our Reserve because you may not give us what we want, but we want to have
some land to call our own, where we can hunt and fish and grow alittl e potatoes. If
we get this Reserve, the white trappers and the half breeds cannot bother us . . *°

At one of the Commission’s community sessions, Mrs Victarine Mercredi tad the Commission:

In 1928 Chief Jonas Laviolette requested for apiece of land which is known [as]
Reserve 201 today far the Band members only because there were a lot of people

a9 Jonas Laviolette, Chief of Fort Chipewyan Indians to Chief of the Indian Department, Ottawa,

February 20, 1927, NA, RG 10, vol 6732, file 420-2B.
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coming in and people were starting to mix up and it was creating a problem for
everybody. So he requested theland, the delta just for trapping for the people.

Despite Chief Laviolette’ sentreaties, federal authorities took no action to set aside reserve
land until 1931, when inaeased mineral exploration in the area threatened the most desirable
locations aready selected by the Indians as reserves. In the summer of 1931, H.W. Fairchild, a
surveys engineer employed by the Department of Indian Affars, was instructed to meet with the
Indiansto define reserve locations “in accordance with the terms of Treaty No. 8 and accordingto
their population at thisyear’ s Treaty payment.”>* Fairchild met the Chief and various band members
after treaty annuitieswere paid in July 1931 and determined that | ndian houses, gardens, cemeteries,
and fishing grounds were located at various sites, including five small areas on the south shore of
L ake Athabasca and on the eastern edge of the delta, and another two sites up the Athabasca River
at Point Brule and Poplar Point. Seven small reserves, identified as Indian Reserves 201A to 201G,
were surveyed that summer. The reserves ranged in size from 10.7 acresto 2237 acresfor atotal of
4.4 square miles of land.*

Establishing the boundaries of IR 201, the main reserve in the delta, was not as
straightforward. Before Fairchild and the survey party had left Edmonton, they had approached
Albertagovernment officialsfor permission to deviate from the standard practicesby, first, granting
acreage in excess of the treaty provisions because of the marshy nature of the land and, second, by
accepting natural water boundaries, which could beidentified from aerial surveys. Alberta officials
deferred their response to this request, and the survey party in the field in the summer of 1931
traversed only the eastern boundary of the proposed reserve. It wasnot until 1935 that federal and
provincial governments finally agreed on certan natural boundaries and an area somewhat larger

than the 68 sgquare milesrequired by treaty.> According to the survey plan, the area set asidefor the

%0 ICC Transcript, November 27, 1996, p. 135 (Victorine Mercredi).
51 A.F. MacKenzie, Secretary, Department of Indian Affairs, to H.W. Fairchild, Surveys Engineer,
Caughnawaga, PQ, June 9, 1931, NA, RG 10, vol 7778,file27134-1.

52 See description of reserves in Fairchild's report to the Secretary, Department of Indian Affairs,
December 16, 1931, NA, RG 10, vol. 7778, file27134-1.

s H.W. McGill, Deputy Superintendent General of Indian Affairs, to John Harvie, Deputy Minister,
Department of Lands, Edmonton, June 19, 1935, NA, RG 10, vol. 7778, file 27134-1.
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Chipewyan Band was 77.5 square miles (49,600 acres) “after deducting the water areas.”*
Certificateof title transferring the land from Alberta to Canada was issued on December 23, 1937,
and on June 3, 1954, Chipewyan Reserve 201 was officialy established as an Indian reserve by
Order in Council PC 1954-817.%

In his report on the surveysin 1931, Mr Fairchild described the area within the deltaas “a

hunter’s paradise’:

No. 201 which isthe main reserve, lies wholly within “The Delta’ andiswithout a
doubt the best revenue producing tract in thenorth country, asit isanatural breeding
ground for fur bearing animals and game birds, which afford both revenue and
sustenance for this band of Indians. Thousands of muskrat are taken annually from
the area between the East chanrel of the river and Fletcher Chamnel >

Map 3 on page 24 shows IR 201 and anumber of the isolated basins and waterways that madethis
reserve a prized areafor trapping muskrat.>” Clearly, both the band and the government knew that
this rich hunting and trapping resource was the primary reason for selecting land in the deltafor a
reserve. When applying to Alberta for the lands in 1935, the Deputy Superintendent General
specifically requested that the wording of thetransfer from the provincereflect the Band' suse of the

land:

in order that there be no groundsfor misunderstanding that it be stated [in the Order
in Council that] these Indians are granted exclusive hunting and trapping privileges
withinthe area. . . .

The Department considersit most important that there be no doubt about the
exclusive hunting and trapping privileges, asit isfor this reason that so much of the

54 Chief Surveyor, Ottawa, to Deputy Superintendent General of Indian Affairs, July 3, 1935, and

Deputy Superintendent General H.W . McGill to John H arvie, Deputy M inister, Department of Lands and Mines,
Edmonton, August 23, 1935, NA, RG 10, vol. 7778, file27134-1.

% DIAND, Reserve General Regiger, Resrve 06704 Chipewyan No. 201.
% H.W. Fairchild to Chief Surveyor, November 4, 1931, p. 2, and Fairchild to Secretary, Department
of Indian Affairs, December 16, 1931, p. 3,in NA, RG 10, vol. 7778, file 27134-1.

57 This map of IR 201, which shows isolated basins, the location of ditches, and major diversions
through levee breaches at Locations “A,” “B,” and “C,” is reproduced from Green, “Prdiminay Assesment,” p. 20
(ICC Exhibit 2A, tab 7).
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areato which these Indians are entitled under the terms of the Treaty No. 8isbeing
utilized to obtain an areawhich is of no other commercial value.®

At our community sessions, the eders repeatedly told us that IR 201 was chosen because of the
bounty of its flora and fauna, particularly muskrat. The current chief, Archie Cyprien, told the

Commission:

Oneof themain reasons[th]at that particul ar |ocation was chosen was because of the
muskr at populati on. It was a prime muskrat location for this whole delta area. And
the people and the Chief at that time wanted to assure that we had access to that and
that we could make alivelihood . . .*°

Mr Lawrence Courtoreille of the Mikisew Cree First Nation agreed:

Thiswas the big areawhereyou could get the best beaver and muskrat. She
[MrsMercredi] mentioned earlier that therewasal ot of strugglesbetween her people
and non-Indian people coming into the region because you peoplecoming from the
south trying to make it rich through the trapping season.

So in order to accommodate the Chipewyan people, there was negotiations
to take a large tract of the Delta, to ensure people continued to benefit from the
trapping industry. Soasaresult, the Chipewyan Reserve #201 was primarily for the
economi ¢ benefit of trappi ng and the beaver i ndustry.®

Seventy-nine-year-old Victorine Mercredi recounted the poignant words of Chief Jonas Laviolette

to his people when the reserve wasfinally set aside for the Band:

In the ’40s when the reserve was formed and again Chief Laviolette met with these
people and he told these Band members, he sad | got thisland for you, for now and
for your children in the future for trapping, for hunting, for fishing. Look after the
land good and it will look after you.™*

%8 Deputy Superintendent General H.W. McGill to JohnHarvie, Deputy Minister, Department of

Lands and Mines Edmonton, August 23, 1935, NA, RG 10, vol. 7778, file 27134-1.
% ICC Transcript, November 27, 1996, p. 170 (Chief Cyprien).
60

ICC Transcript, November 27, 1996, pp.169-70 (Lawrence Courtoreille).

el ICC Transcript, November 27, 1996, p. 135 (Victorine Mercredi).



Athabasca Chipewyan First Nation Inquiry 23

Economy and Way of Life on Indian Reserve 201

For generations, the Peace-Athabasca Delta provided a reliable livelihood for the Athabasca
Chipewyan, through commercial trapping and by providing food for sustenance. After thefur trade
extended into the delta region in the early 18th century, the Chipewyan began to transform their
subsistence-based way of lifeto one closely tied to the trapping of fursfor external consumptionand
commercial profit. Neverthdess, the Chipewyan peopleal so derived most of their sustenance from
the delta and its bounty. A 1996 study into the Peace-Athabasca Delta expressed the strong link

between the Indians and the delta ecosystam in these terms:

The intimate connection between these peoples and the land spans generations and
provides a source of strength and spirituality. Dueto their lifelong experience with
the rivers, native dders and other traditional residents embrace a wealth of
knowledge regarding the natural cycles of the ecosystem and the changes in the
land.®

The elders recall the great numbers of muskrat and other animals in the Peace-Athabasca
Delta prior tothe construction of the Bennett Dam and their reliance on those abundant resources.
Elder Victorine Mercredi stated that:

Reserve 201 was our main source of income for our families, for meand my family.
Not only did we trap muskrats but we al so trapped fine fur elsewhere. But our main
source was for trapping and for our livelihood was muskrat on Reserve 201.

Because there were a lat of muskrats for the people to trap, many families
relied on Reserve 201 for our livelihood. By trapping muskrats, men had income and
security for their family. They were able to buy their supplies, their food, their
clothing for their children, aswell astheir other needs, like out board motors and so
forth and whatever we needed, guns. This was al provided mostly by trapping the
muskrats on Reserve 201.

Back then Reserve 201 had lots of water. Because they maintained a steady
level of water year round there weremuskrats all over the delta. Every little pot hole
you woul d find there were muskratson it. And by that we had alot of security.

ThisReserve 201 and all the muskrat one day started to decline At that time
people were not aware what was causing the declining of the muskrat in the water
because nobody came to them to tell them what was happening.®

62 Northern Rivers Basin Study, 25 (ICC Exhibit 3).

& ICC Transcript, October 10, 1996, p. 39 (V ictorine Mercredi).
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Elder ElizaFlett confirmed that, besides muskrat, her people *trapped for other fur bearing animals

on reserve like mink, fox . . . weasles.”® Elder Daniel Marcel also affirmed that:

When we havealot of muskrats, the muskrat al so providesfood for other fur bearing
animals, such as mink, foxes, coyote and even mink. Now, there is almost hardly
anything of other fur animals on the reserve. Mink that | used to catch on the delta
were big, largein size. In the last few years that | trapped afew mink that | caught
werevery small and didn’t bring any price and no nothing Weusedto live by killing
muskrats. Now, | don’t know how those animals survive out there.®®

The great reliance which the Athabasca Chipewyan people put in the resources of the reserve is
obvious from the following quotation from elder Victorine Mercredi: “To trap muskrat was like
going to the bank. It was like having money in the bank because it was that simple. . . .”®

Mrs Madeline Marcel, who lived in the delta long before the construction of the Bennett
Dam, recalled the diversity of game and fish that were once present there, particularly in the area of
IR 201:

I lived on Reserve 201 on Jackfish Lake since 1937. | lived in the area for 50 some
odd years. There were many families living on Reserves back then. We had alot of
resourceslikefrom trapping muskrats. Thedeltahad alot of water and welived well.
Lifewas very simple and very rewarding living on thereserve because we had alot
of wildlife, like muskrats. Not only by trapping people made their living, they also
made aliving by trapping other animalslike moose, they hunted ducks, they fished.
Life was very good to us back then.®’

The periodic flooding of the delta areawas intricately linked to the abundance of plant and
animal life. It isequally dear that this flooding was crucid to the maintenance and preservation of
IR 201:

6 ICC Transcript, October 10, 1996, p. 50 (Eliza Flett).
& ICC Transcript, October 10, 1996, p. 56 (D aniel Marcel).
&6 ICC Transcript, November 27, 1996, p. 39 (Victorine Mercredi).

&7 ICC Transcript, October 10, 1996, p. 33 (M adeline Marcel).
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The extensive flooding of the Delta recharged lakes and perched basn
wetlands throughout the delta, deposited silt and plant seeds, provided nutrients and
flushed out decomposed plant materials . . . Annual spring flooding and
sedimentation also disrupted plant succession, producing a dynamic and highly
productive mosai c of aquatic and terrestrial habitats. Thisdeltaecosystemwhichwas
created by these natural conditions was estimated to support at least 250 species of
plants, 250 species of birds, 45 species of mammals, and 20 species of fish. . .

For the Chipewyan peoples, the Athabasca delta has for millennia been an
integral forcein thebond between land and people, culture and spirituality. Thedelta
ecosystem has provided adiverse range of animal and plant foods, medicinal herbs,
productsfor clothing and building, areliable source of clean water, andother of life's
essentials. The network of rivers, creeks, lakes and marshes also provided anatural
transportation network allowing native peoples to travel, hunt, fish and trap.®®

WEell into the 1930s, the Department of Indian Affairs Annual Reportscongstently statethat
the Indiansinthenorth, including the Fort Chipewyan Band, madetheir living primarily by hunting,
fishing, and trapping. These reports were more detailed than they wereafter World War |, and in
1909 and 1910 the Treaty 8 I nspector estimated that the two bands & Fort Chipewyan caught at | east
50,000 muskrat i nthe spring of 1909 and over 80,000 thefollowing year.® From 1947 t0 1949, W.A.
Fuller studied themuskrat harvest inthe delta and madethese observations:

At that time the population was recovering from alow in 1944 - 46 that coincided
with low water levels. . . The muskrat harvest of the Wood Buffalo Park portion of
the Deltawas conservatively estimated at 40,000 - 45,000 animals with wide cyclic
variation. About 70% of the trappers’ income from fur came from muskras.”

In 1967, asurvey conducted by Alberta NewStar revealed that 69.3 per cent of family headsin Fort
Chipewyan listed trapping or fishing as an occupation.” The Deputy Minister of Indian Affairsin
1970 reported tha, before the completion of the dam,

&8 Green, “Preliminary Assessment,” p. 3 (ICC Exhibit 2A, tab 7).

69 H.A. Conroy, Inspector, Treaty No. 8, to Frank Pedley, Deputy Superintendent General of Indian
Affairs, December 30, 1909, Department of Indian A ffairs, Annual Report, 1909-10, 187, and Conroy to Pedley,
November 14, 1910, D epartment of Indian Affairs, Annual Report, 1910-11, 189.

0 Fuller and L a Roi, Historical Review of Biological Resources(ICC Exhibit 2A, tab 9,1CC pp.558-
59).

n Stuart Adams & Associates, “A Changing Way of Life,” draftdated January 15, 1996, p. 98 (ICC
Exhibit 18) (hereinafter Adams, “Changing Way of Life").
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Indiansand Metisinthe Fort Chipewyan areapreviously derived between $100,000
to $250,000 a year from harvesting muskrat, ducks and geese in the Delta and on
L ake Athabasca, not to mention the commercial fishing activity. Also there hasbeen
avery serious loss of country food resources for these people to which no dollar
value can be assigned.”

Despite the diversity of animal life in the Peace-Athabasca Delta, the Chipewyan people
relied heavily on the muskrat which thrived in the wetlands of the delta. It was a source of fur
incomein itsown right, but it was also afood source to fur-bearing animal s, such asmink, fox, and
coyote.” Periodically there have been short episodes of drought that adversely affected the water
levels in the delta and, hence, the muskrat population.”” However, the evidence before the
Commission —whether that evidence isin the form of elders’ testimony, historical documents, or
expert reports — consistently speaks to the undeniable social and economic benefits the Chipewyan
peoplereceived through the use of IR 201 for hunting, fishing, and trapping. From all accounts, bath
written and oral, the delta once provided a good living for the Chipewyan people.
PEACE-ATHABASCA DELTA AFTER THE BENNETT DAM
Construction and Operation of the Bennett Dam
In 1957, Premier W.A.C. Bennett and the British Columbia government initiated plans to develop
alarge-scale hydroel ectric projed to harness the immense power-generating potential of the Peace
River. Inthat year, British Columbia entered into an agreement with a Swedish-owned company to
survey potential sitesfor construction of adam.” By 1959, areport to the government estimated that

theproject would cost approximately $600 million and had the potential to generateupto 4.2 million

2 H.D. Robinson, Deputy Minister of Indian Affairs, to J. Austin, Deputy Minister of Energy, Mines

& Resources, July 20, 1970 (ICC Exhibit 1B, p. 279).

& ICC Transcript, October 10, 1996, p. 35 (M adeline Marcel).

& Adams, “Changing Way of Life,” p. 52 (ICC Exhibit 18, tab 3). It should also be noted that the
Commission did not have before it all relevant information or documentation in relation to the details of the plan to
construct the dam, which provincial departments and agencies were involved in the planning and development, and

by what authority private firms and companies became involved in the proj ect.

[ Adams, “Changing W ay of Life,” pp. 6-9 (ICC Exhibit 18, tab 1).
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horsepower for delivery to Vancouver at the going rateof 6 mills (amill is one-tenth of a cent) per
kilowatt hour.”

It is clear from the outset of this enormous project that the regulation of the Peace River
could potentidly have serious adverse effects. A thesis written by Dr Patricia McCormack on the
project suggests that, although government officialswere aware of potential problems, nothing was

done to address these concerns inthe planning and construction of the dam:

B.C. had chosen to dam a river of considerable importance to down-river
environmentsand users. The 1957 report to the B.C. cabinet had suggested that the
consequent regulation of the river would benefit both Alberta and the NWT . . .
However, . . . B.C. was aware of potential negative impacts of the project but chose
to ignore them . . . As Edwin Black concluded form [sic] his analysis of decision-
makingin B.C., therewerefew safeguards®. . . aga ng tyranny and i rresponsibility”
in provincia decision-making. . .."”

In July 1959, a meeting took place between the Alberta government and the Peace River
Development Corporation Ltd to discussconcernsrelated to the effect of the proposed dam onwater
levelsat the town of Peace River, Alberta, and fish spawning in Lake Athabasca. At issue werethe
ecological consequences of reducing peak flow levelsduring the spring and increasing the average
daily flows during the winter months. By way of comparison, prior to construction of the damthe
maximum water flow recorded on the Peace River at Hudson’s Hope was 267,000 cubic feet per
second (cfs) during the month of June 1952, whereas the minimum recorded flow was 3480 cfsin
the month of November in the same year. After construction of the dam, it was expected tha the
long-term average yearly flow would be approximately 36,000 cfs, with the flow during the winter
months from November to April being only about 15 per cent of the total flow (i.e., 5400cfs).” To

aleviate the downstream effects of redudang the water flow, the company and the Alberta

76

Ltd, 1989), 193.

Earl K. Pollon and Shirlee Smith M atheson, This Was Our Valley (Calgary: Detslig Enterprises

" Patricia A. McCormack, “How the (North) W est Was Won: D evelopment and Underdevel opment

in the Fort Chipewyan Region,” unpublished PhD thesis, University of Alberta, Edmonton, 1984 (ICC Exhibit 2A,
tab 8, p. 490). Original citationsremoved.

n Department of Northern Affairsand National Resources, Water ResourcesBranch, “ The Effect of
Regulation of the Peace River: Interim Report No. 1,” June 1962, p. 9 (ICC Exhibit 1A, tab 3).
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government entered into a preliminary agreement stipulating that a minimum of 6000 cfs of water
would be allowed to flow across the BC-Albertaborder during construction of the dam and while
the water reservoir at Williston Lake was being filled.”

In 1961, the BC government assumed control of the project when it appropriated the Peace
River Power Development Corporation and BC Electric Company and amal gamated the companies
to establish the BC Hydro and Power Authority (BC Hydro) as a Crown corporation through the
enactment of provincial legislation.®® Construction of the W.A.C. Bennett Dam, located 965
kilometers west of Athabasca Chipewyan IR 201, near Hudson’s Hope, BC, began in April 1962.

It is important to bear in mind that the Bennett Dam project was undertaken before the
institution of mandatory environmental assessment procedures, which arecurrently in placeto ensure
that such projects comply with certain safeguards and minimum standards. In this case, before
provincial licencesweregranted to proceed withthe dam, the BC Department of Lands, Forests, and
Water Resources conducted hearings into the project, later described as “inadequate to today s
standardsand . . . amere formality.”® Although itisnot clear under what authority construction of
the proposed dam proceeded, the BC Comptroller of Water Rights held public hearings into the
project on August 2 and October 15, 1962, inChetwynd and Victoria, BC.# Therecord suggeststhat
a representative of the federal Department of Indian Affairs attended the hearings to make
representationson behalf of thelngenikaBand in British Columbia, whose reservewoul d beflooded

by thedam, but “ no one, at either hearing, spoke of potential impactsdownstreamin Alberta’; “[n]or

o Barry Craig, “Peace River Delta May Be Dying Because of Alberta’s Indifference,” Edmonton

Journal, September 9, 1970 (ICC Exhibit 2A, p. 576). Although the minutes of this meeting and the preliminary
agreement are referred to in the article, copies of the original documents were not furnished to the Commission for
its review (hereinafter cited as Craig, “Peace River Delta”).

8 See Adams, “Changing Way of Life” p. 9 (ICC Exhibit 18, tab 1) and An Act to Establish the
British Columbia Hydro and Power Authority.

8l Patricia A. McCormack, “How the (North) W est Was Won: D evelopment and Underdevelopment
in the Fort Chipewyan Region,” unpublished PhD thesis, University of Alberta, Edmonton, 1984 (ICC Exhibit 2A,
tab 8, p. 489).

82 Craig, “Peace River Delta” (ICC Exhibit 2A, tab 9, p. 576). What representations, if any, were
made by federal officials in these hearings cannot be ascertained because the historical record is incomplete.
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did any Canadian government representativesattempt to intervene on behalf of the Chipewyan and
Cree people.”®
Following the hearings, BC Hydro was granted a licence from the Comptroller of Water

Rightson December 21, 1962, which provided for minimum flow levelsto bereleased from thedam

asfollows;
. Dec. 1toMarch31 Calculated natural inflows to the reservoir
. April 1toJuly 15 10,000 cfsor the natural flow, whichever isthe lesser,

as measured near Taylor
. July 16 to Sept. 15 10,000 cfs, as measured near Hudson Hope
. Sept. 16 toNov. 30 10,000 cfsor the natural flow, whichever isthe lesser
as measured near Taylor.
. Provided al so that aflow of not less that 1000 cfs shall be released from the
dam at all times®

Although representatives of the Albertagovernment did not attend the public hearings, they
had been invited in 1959 by BC Minister of Lands and Forests, Roy Williston, to ensure that “the
needs of the Peace River in Alberta. . . would be presented at the time of the hearing by responsible
authorities.”® It may be that the Alberta government chose not to attend the hearings becauseit had
already entered into a preliminary agreement in 1959 to ensurea minimum flow level of 6000 cfs
at the Alberta border. In any event, when Alberta learned about the licence granted to BC Hydro
requiring only a minimum flow of 1000 cfs it sought assurances from the BC government that it
would not deviate from the understanding set out in the 1959 agreement. In aletter dated March 26,
1963, BC Minister Williston dismissed the concernsof AlbertaMinister of AgricultureHarry Strom,
later Premier of Alberta, regarding the status of the agreement:

With respect to your remarks concerning promises by the Peace River Power
Development Company, it isfirst recorded that this government was not associated

8 Adams, “Changing Way of Life,” pp. 9-10 (ICC Exhibit 18, tab 1).

84 Department of Energy, Mines, and Resources, Inland Waters Branch, “The Effects of Bennett Dam
on Downstream Levels and Flows,” June 1969 (ICC Exhibit 1B, tab 13, ICC p. 411). Refersto Conditional Water

Licence No. 27732 issued by the Province of British Columbia on December 21, 1962.

& Craig, “Peace River D elta’ (ICC Exhibit 2A, tab 9, ICC p. 576).
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with these presentations [sic] and does not feel bound by the pronouncement of its
officials®

Construction of the 600-foot-high dam was completed in December 1967, thelast diversion
tunnel was closed off, and BC Hydro beganto regul ate the downstream flow of water on the Peace
River tofill theWilliston Lakereservoir. With the capacity to hold atotal volumeof 47 million acre-
feet of water, Williston Lake then ranked as the eighth largest man-made reservoir in the world.?’
Although it took until 1971 for natural run-off to fill the reservoir completely, thegenerator units at
the dam began producing hydroel ectric power by 1968.%

Government of Canada’s | nvolvement in the Bennett Dam Proj ect

As early as 1959, the federal government was avare of the dam and its potential impacts
downstream. The first indication of the federal Crown’ s awareness of potential problems with the
construction and operation of the dam arises in the context of what impact it might have on
navigation throughout the Peace-Athabasca Delta. On December 16, 1959, the Department of

8 Craig, “Peace River D elta’ (ICC Exhibit 2A, tab 9, ICC p. 576).

&7 Adams, “Changing W ay of Life,” pp. 6-11 (ICC Exhibit 18, tab 1), and J. Austin, Memorandum to
Minister of Energy, Mines, and Resources, July 17, 1970 (ICC Exhibit 1B, tab F, ICC p. 275).

88 J. Austin, Memorandum to the Minister of Energy, Mines, and Resources, Juy 17,1970 (ICC
Documents, p. 275).
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Northern Affairs and National Resources, Water Resources Branch, produced a preliminary report
which “outlined the effects to be expected assuming various methods of filling and operating the
reservoir. . . .”® Since there was little data avail bl e at the time to predict accuratdy the effects of
the dam, the Water Resources Branch conducted a study, resulting in the June 1962 report entitled
“The Effect of Reguation of the Peace River: Inteim Report No. 1.” It states that the dam would
“materially affect the regimen of the Peace River and thusthe Slave River, Great Slave Lake and the
MackenzieRiver”; the report went on to say that it was “ not obvious without investigation whether
the project would be beneficial or derimental to navigation, but any detrimental effect would
probably be most serious during the filling of the reservoir.”*

It is important to note that the Water Resources Branch was asked to study the potential
effectsof the dam based on the following flow levelsin the reservoir-filling program devel oped by
the Peace River Power Development Company in December 1959:

There will be no interference with the natural flow of the Peace River until
the diversion tunnds are closed and the reservoir commences to fill.

In each year thereafter during the construction period, it is proposed to
maintain the following minimum daily average flows at the B.C.-A |berta boundary,
except as lesser quantities may be agreed to by the appropriate authorities:

(1) throughout the year, aflow at therate of 6,000 cfs and subject thereto

(i) after breakup the natura flow of theriver entering thereservoir until theriver
flow exceeds 20,000 cfs at the boundary

(iii)  fromthistimeaflow at the boundary at therate of 20,000 cfsuntil the natural
flow of theriver falls below thisfigure, and

8 Department of Northern Affairsand National Resources, Water ResourcesBranch, “ The Effect of

Regulation of the Peace River, Interim Report No. 1,” June 1962 (ICC Exhibit 1A, tab 3, ICC p. 56). The 1962 study
conducted by the federal government refers to a document dated December, 16, 1959, entitled “Preliminary
Investigation into the Effect of Regulation of the Peace River on Lak e Athabasca and the Slave River.”

0 Department of Northern Affairsand National Resources, Water ResourcesBranch, “ The Effect of
Regulation of the Peace River, Interim Report No. 1,” June 1962 (ICC Exhibit 1A, tab 3, ICC p. 56).
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(iv)  thereafter the natural flow of the river entering the reservoir until 30

September, subject in the period 1 September to 15 September inclusive to
aflow at therate of 25,000 cfs at the boundary.**

Based on these flow levels, the report estimated that water levelsin Lake Athabasca would
be reduced by 2.5 feet in low water years and 3.5 feet in a high water year, but concluded tha
“[nJavigation shoud not be adversdy affected once the storage reservoir at Hudson Hope isfilled
and the power plant is in operation, but such a conclusion would have to be verified when the
method of operation becomes known.”%? With regard to thedam’s generd effect on the delta, the
report concluded that:

The only doubtful areaisin Lake Athabasca and the Athabasca River delta,
wheresomedredgingisnecessary under naturd conditions. If the maximum seasonal
level of Lake Athabascawerelowered by twoor three feet, thewater gradientsin the
deltawould beincreased. Thiswould undoubtedly cause changesin the delta, but the
nature of these changeswould be difficult to predict. At the present timeit isthought
that the delta would move further into the lake, and that it is possible that more
dredging might be necessary in the lakein alow water year.*®

The Commissioniswary of placingtoo much reliance on the conclusions set out in the 1962
report becausethe licence granted to BC Hydro provided for aminimum flow level of only 1000 d's
at all times. According to a 1969 report by the Inland Water Branch of the federal Department of
Energy, Mines, and Resources, the conditionsin the licence were modified twicein 1968 to allow
aminimum of 1000 cfs from July 16 to September 30, 1968, and a minimum of 10,000 cfs or the
natural flow, whichever wasless, from the period from December 1, 1968, to March 31, 1969. This

1969 report, however, also addressed navigation downstream from the Peace River and concluded

o Department of Northern Affairsand National Resources, Water ResourcesBranch, “The Effect of

Regulation of the Peace River, Interim Report No. 1,” June 1962 (ICC Exhibit 1A, tab 3, ICC p. 3). Note that the
minimum flow level provided for in the reservoir-filling program is consistent with the minimum level agreed to
between the Alberta government and the Peace River D evelopment Company.

%2 Department of Northern Affairsand National Resources, Water ResourcesBranch, “The Effect of
Regulation of the Peace River, Interim Report No. 1,” June 1962 (ICC Exhibit 1A, tab 3, ICC p. 58).

s Department of Northern Affairsand National Resources, Water ResourcesBranch, “The Effect of
Regulation of the Peace River, Interim Report No. 1,” June 1962, p. 21 (ICC Exhibit 1A, tab 3, ICC p. 59).
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that once the dam was in full operation, and assuming an almost constant release of about 36,000
cfs, “the overall effect may be beneficial because of reductionsin flood peaksand increasesin low
flows.”* The report confirmed that the effects on water levels would be most severe during the
period the reservoir is being filled.

On August 12, 1969, a meeting took place between Ray Williston, BC Minister of Lands,
Forests, and Water Resources, and an undisclosed federal minister “to discusswater mattersof joint
interest.” Aninternal memorandum on the consultative meeting with British Columbiaconfirmsthat
the federal government proposed a special meeting in the fall of 1969 with officials from the
Departmentsof Indian Affairsand Northern Development and Energy, Mines, and Resources and
BC officials“todiscuss the Bennett Dam problem,” but BC officialswere* defensive’ and claimed
that the long-term regulation of the PeaceRiver would improve flowsfor downstream navigation.*
The memorandum does not disclose whether the Department of Indian Affairs made any
representations to BC officials on behalf of the Athabasca Chipewyan Band or other aboriginal
residents of the area.

When BC Hydro began regulating the flow levels of the Peace River to fill the reservoir in
1968, no formd warning of the flow reduction had been given to downstream residents, and no
environmental or social studies were undertaken to determine the effects of the dam.*® Y et, similar
studies completed in relation to earlier dam projectson the K ootenay and Columbia River systems
indicated that detrimental environmental impacts on fisheries and wildlife downstream of the

reservoirs could be anticipated.®” These studies relating to the Kootenay and Columbia Rivers

o4 Department of Energy, Mines, and Resources, Inland Waters Branch, “The Effect of Bennett Dam

on Downstream Levels and Flows,” June 1969 (ICC Exhibit 1B, tab 13, ICC p. 415).

% A.T. Davidson to Mr M cLeod, August 19, 1969 (ICC Exhibit 1B, tab A, ICC p. 265).
% Michael Harvey, Lyndburst Environment Management, Sherwood Park, Alberta, I mpacts of
Hydro Projects on Indian Lands in Western Canada: Indian Strategies, prepared for Resource Development I m pacts
Directorate, Indian and Northern Affairs Canada, September 30, 1984 (I1CC Exhibit 1B, tab Y, ICC p. 331).

o7 For example, see | L.Withler, “Fisheries Problems Associated with Development of the Peace
River and Its Tributaries for Hydro-electric Purpose,” B.C. Fish and Wildlife Branch, Fish. Mgmt. Rep. 31, 1959;
F.P. Mahler, “A Preliminary Report on the Effects on Fisheries of Four Dams Proposed for the Columbia and
Kootenay Riversin British Columbia.” B.C. Fish and Game Branch, Fish. Mgmt. Rep. 34, 1961; G.R. Peterson and
I.L. Withler, “Effects on Fish and Game Species of Development of the D uncan D am for Hydroelectric Purposes,”
B.C. Fish and Wildlife Branch, Fish. Mgmt. Rep. 8, 1965; |. Smith and S. Harrison, “ The Waterfowl and Furbearer
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prompted concernsinthemid-1960samong professional biologistsinthe Canadian Wildlife Service
and the Alberta Fish and Wildlife Division regarding the Bennett Damand the potential for harmful
effectson the Peace-Athabasca Deltaecosystem as early asthemid-1960s. Accordingly, in 1965-66,
the Canadian Wildlife Service requested funding to conduct an environmental assessment of the
delta, but the funding was not granted until 1969.%

A 1969-70 preliminary progress report, authored by H.J. Dirschl and released by the
Canadian Wildlife Service in March 1970, indicated that the reduced water levels had already had
an impact on the water regime, vegetation pattern, and waterfowl use of the delta. The report made
the following comments regarding flooding of the delta, the Bennett Dam and the ddta region’s

economy.

Thisextensivedeltaregionismaintained through inundation by silt-laden waters, silt
deposition, and water retention in shallow basins. The resurgence and retention of
water on the delta depends upon the spring and summer flood levels of the Peace,
Athabasca, and Birchrivers. Sincethefilling of thereservoir behind theBennett Dam
wasbeguninspring, 1968, flowshaveremained quitelow. Although thetotal annual
flow will dlightly increase . . . the discharge pattern will follow the seasonal
requirementsfor electricity in British Columbia. Thus we can expect |low discharge
in the summer and high flow in the winter — a reversal of the natural water regime
... Thisreduction in water area and the concomitant lowering of the water tableis
expected to cause significant changes in the vegetation pattern, such as
encroachment of willows into sedge meadows, and to have detrimental effects on
waterfowl and muskrat habitats.

The Peace-Athabasca Delta is important for waterfowl production, but is
particularly renowned as a moulting area and as a staging area for the fall migration
of ducks and geese. It has also been a significant producer of muskrats and other
furbearers — an important source of income for the approximately 1,500 Indian and
Metisres dents of Fort Chipewyan and vicinity.*

Resources of the Libby Reservoir,” B.C. Fish and Wildlife Branch Report, 1969, referred to in Green, “Preliminary
Assessment” (ICC Exhibit 1A, tab 1, ICC p. 19).

% Green, “Preliminary Assessment” (ICC Exhibit 1A, tab 1, ICC pp. 19-20).
% Canadian Wildlife Service, Prairie Migratory Bird Research Centre, Annual Progress R eport,
1969-70, H.J. Dirschl, “Ecological Evaluation of the Peace-Athabasca Delta,” March 1970 (ICC Exhibit 1A, tab 2,
ICC pp. 47-48). Emphasis added.
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By 1970, concernsover theenvironmenta i mpact onthede tabegan tointens fy. On January
11, 1970, an internal memorandum to Jack Davis, the federd Minister of Fisheries and Forestry,

recognized the i mpact the Bennett Dam was having on areas of federd responsbility:

The problem of low flows in the Peace River, as a result of the Bennett Dam in
British Columbia, isamajor concern of the Federal Government, because the area
primarily affected, that is the Delta of the Athabaska (sic) and Peace Riversin Lake
Athabaska, lies within Wood Buffalo National Park. The Federal Government has
responsibilitiesin addition because lower water levelsin Lake Athabaskamay affect
navigation downstream on the Slave and Mackenzie Rivers. . . .

Ecologists have stated that a continuation of low water levels in the
Athabaska Deltawill permanently damagethe vegitation (sic) and in turntheanimal
life. They say that it is especially necessary that high-level flood flows should enter
the Delta not later than the spring of 1972, in order to avoid permanent damage. It
is clear that the basic principles of our National Parks, i.e., to preserve examples of
Canada snational habitat, may be endangeredin this case. In addition, asaresult of
damage to fish and muskrat stocks, the welfare of Indians and Metis people inthis
areaisin jeopardy.'®

The memorandum also confirms that the federal government organized a Federal-Provincial Task
Force (with representatives from Canada, Alberta, Saskatchewan, and British Columbia) to study
the ecological and socia problems associated with the dam and offer its recommendations within
11 months on remedial measures and “engineering solutions for both the immediate and long term
restoration and management of the Delta.” However, representation of BC officialsonthistask force
—and othersthat would follow —was short-lived, and thereis no record before the Commission that
the task force completed its mandate and made any recommendaions in regard to the delta.

In June 1970, an ad hoc group of 13 concerned scientists led by W.M. Schultz submitted a
report entitled Death of a Delta — A Brief to Government to the Prime Minister of Canada, Pierre
Trudeau, and the Premier of Alberta, H.E. Strom, along with “a plea for action to halt further
deterioration of the Deltaregionin Northeastern Alberta.” Thereport summarized theimpactsof the
Bennett Dam on abroad range of subjectsrelating to hydrology, national park values, waterfow! use,

100 JohnMullally, Executive Assigant, Officeof the Minister of Fisheries and Foresry, to A.T.
Davidson, January 11,1970 (I1CC Exhibit 1B, tab 12B, ICC pp. 266-67). Emphasis added.
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fur trapping, fishing and hunting, the local economy, transportation, and recreational and tourist
potential. Under the heading “Human Values and Civil Rights,” the report states:

Thedisruption and dislocation of away of lifefor many northern Albertapeoplehave
not been considered. They are to be deprived of ameans of livelihood without so
much as an attempt being made by provincial or federal governments toinvestigate
in advancein what waysthe construction of thedam woul d affect them. They should,
as residents of Albeta, have been adequately informed as to the consequences of
regulation of the Peace River, and they should have had representationsmade ontheir
behalf before it was too late to do anything about it.**

In view of these concerns, the report recommended that the affected governments teake immediate
action to study the present and anticipated conditions in the delta with a view towards remedial
measures to restore the delta to its pre-dam condition. In the event that such restoration is not
possible, the report stated, compensation should be provided to Alberta residents directly affected
by the dam. %2

On July 2, 1970, Alberta Premier Harry Strom wrote to Prime Minister Pierre Trudeau in
regard to the concerns raised in Death of the Delta and the “ growing controversy over the W.A.C.
Bennett Dam in British Columhbiaand its effects on the water levels of LakeAthabasca, particularly
with respect to the delta areain the vicinity of Fort Chipewyan.” Premier Strom wrote:

In addition to the observed disbenefits to the trapping industry, and the
anticipated adverse resultsto the commercial fishing industry over the entire lake,
affecting the livelihood of 1,500 people, awildlife habitat of 1,000 square milesis
being subjected to drastic change. Although it isdifficult to predict at thistimewhat
the final outcome of this change might be, indications are that Canadawill lose one
of the most significant natural ecologcal environmentsto be found anywhere on the
North American Continent.

The widespread ramifications of the situation have given Alberta cause for
concern. However, the problem is not of Alberta’s making. The majority of the

101 Peace A thabasca D elta Committee, Death of a Delta - A Brief to Government (Edmonton: Peace

Athabasca Delta, 1970) (ICC Exhibit 2A, tab 9, ICC p. 594).
102 Peace A thabasca D elta Committee, Death of a Delta — A Brief to Government (Edmonton: Peace
Athabasca Delta, 1970) (ICC Exhibit 2A, tab 9, ICC p. 599).
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affected areaisunder Federal jurisdiction, and the ramifications of the problem, as
well asits cause, have national implications. Therefore, the Government of Alberta
contends that the Government of Canada has a responsibility and an obligation to
rectify the present situation. | am sure you will agree only Canada can be hdd
responsible for any detrimental effects that may accrue in the future.'®®

Premier Strom requested that Canada take “some remedia action, even if only temporary or
experimental innature,” beforeit was*too lateto effectively salvagethesituationat all.” For itspart,
Albertahad already undertaken studiesand data collection through the Water Resources Division.

Premier Strony’ sletter triggered aflurry of activity within federal government agencies and
departments. On July 13, 1970, the Deputy Secretary to the Cabinet (Federal -Provincial Relations)

wrote to the Deputy Minister of Energy, Mines, and Resources, J. Austin:

The Department of Indian Affairsand Northern Devel opment has, of course,
adirect interest asit relatesto national parksterritory, wildlife within theparklands,
and the economic condition of Indian populations, and the Department has
considerable background knowledge at its disposal on this problem. Other federa
departments will also have certain interests. | believe, howeve, this question has
ramificationswhich go beyond what remedial action may betakenin Albertaand the
North West Territories insofar as they relate to the control of water resources and
involve the possibility of negotiations with the Province of British Columbia.'®

The Deputy Minister was, therefore, requested to convene a meeting among all interested
departments, including the Privy Council Office, and prepare a letter of response for the Prime
Minister’s signature.

Deputy Minister Austin responded on July 17, 1970, in a detailed memorandum to his
Minister regarding the Peace-Athabasca Delta and the Bennett Dam. Key excerpts from Austin’s

comprehensive memorandum are set out below:

108 John A. MacDonald, Deputy Minister, Public Works, to J. Austin, Deputy Minister, Energy, Mines

and Resources, Ottawa, August 14, 1970 (ICC Exhibit 1B, tab 12N, ICC pp. 271-72).

104 E. Gallant, Deputy Secretary to the Cabinet (Federal-Provincial Relations), Privy Council Office,
to J. Austin, Deputy Minister, Energy, Mines and Resources, Ottawa, July 13, 1970 (ICC Exhibit 1B, tab 12E, ICC
p. 273).
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1. Bennett Dam was licensed in 1962 by the Comptroller of Water Rights of
British Columbia. Advised by Public Worksthat afederal permitwasrequired under
the Navigable Water s Protection Act, the provincerefused to make application onthe
ground that the Peace River was not considered navigable at the dam site. Public
worksreferred the matter to the Department of Justice which opined tha the Act did
apply. Public Works decided not to pressthe province, although a memo dated April
18, 1967 by the Deputy Minister of that Department to hisMinister indicatesthat the
damis considered illegal.

2. Thetotal volume of water to be held in thereservoir behind Bennett Dam is
57 million acre-feet, making it the e ghth largest man-madereservoir intheworld. ...
Minimum rel eases from the reservoir were governed by the 1962 conditional water
license granted by the province. However, in the spring of 1968 outflows were
reduced from the 10,000 c.f.s. requirement of the licensesto about 1,000 c.f.s. Low
natural runoff at thistimeaggravated the situation throughout the M ackenzie system.

3. The Schultz Report erroneously attributes the low water levels in the
Athabaska [sic] Delta entirely to the Bennett Dam. In fact, the hydrological and
ecological effects noted resulted from an unfortunate coincidenceof rapid filling of
thereservoir behind Bennett Dam and bel ow normal precipitation during this period

4. Damage to wildlife habitat in the vicinity of Lake Athabaska has been
immediate and severe. Some problems for downstream navigation wee aso
experienced (therewereother contributing factorshere). Over thelong-terminwhich
the Peace flows are regulated by the Bennett Dam, the induced changes in river
regime should prove beneficia for navigation on the Mackenzie system. But as a
consequence of the elimination of normal spring flooding, ecdogical changes will
still occur, if lessdrastically than initially. The ultimate effects of a controlled river
on channel scouring, on sedimentation and bank dlides, as well as on plant and
animal life which had adapted to the natural patterns of fluctuating flow, remain to
be determined.

5. The Schultz report recommends that the outflows of Lake Athabaska be
obstructed as a temporary measure to maintain higher levdsin thelake. . .

6. The major federal interest involved in the controversy would appear to be:
@ Navigation. Public Works procrastinated over whether to invoke the

NavigableWater s Protection Act until it wastoo lateto exert much influence
on B.C. Hydro and Power Authority.
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(b)

(©)

(d)

()

Fisheries. The Winnipeg officeof Department of Fisherieswasof the opinion
in the summer of 1968 that the fisheries on the Slave River would not be
harmed unless levels fell below those forecast at that time.

Wildlife. National Parks. The Migratory Birds Treaty as administered by the
Canadian Wildlife Service and National Parks policy as administered by the
National and Historic Parks Branch seemed to play noimportant role inthe
earlier stages of the controversy. Both agencies were in the former
Department of Northern Affairs and National Resources but little
consultation seemsto have taken place on the Peace devel opments between
them and the Water Resources Branch of that Department.

Federal Proprietary Rights in Indian Resaves and in the Northwest
Territories. Damages from reduced flow downstream on riparians which
included an Indian reserve and trapping and navigation users in the
Territoriesmight have been used to makerepresentation to British Cdumbia,
but were not.

Interprovincial River Conflict. Federal involvement to resolve acontroversy
between two provinces over the use of a common river was made difficult
becausethe province of Albertanever registered anyformal complaint, tothe
best of our knowledge.

Federal agenciesthroughout seemed to take little active interest in the Peace

devel opment beyond downstream navigation.'®
On July 20, 1970, the Deputy Minister of Indian Affairs, H.B. Robinson, wrote a letter to

Deputy Minister Austinidentifying hisMinistry’ s*vital interest” in theimpactsof the Bemett Dam:

Indians and Metis in the Fort Chipewyan area previously derived between

$100,000 to $250,000 a year from harvesting muskrat, ducks and geese in the Ddta
and on Lake Athabasca, not to mention the commercial fishing activity. Also there
has been a very serious loss of country food resources for these people to which no
dollar value can be assigned. These resources are al now in jeopardy with grave
social consequences and the prospect of sharply accelerating wdfare costs for this
department as well asfor the province. . .

Findly, the Deltaand the shallow lakes surrounding it form a unique part of

the Wood Buffalo National Park and the drastic alteration in the ecology of such a
large area reduces park values very significantly . . .

105

J. Austin, Deputy Minister, Energy, Mines and Resources, Ottawa, Memorandum to the Minister,
July 17, 1970 (ICC Exhibit 1B, tab 12F, ICC pp. 275-76).
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| am told that solutions to the problem will be difficult and could be very
costly because of the soil and hydrological characteristic of the Peace-Athabasca
Delta. A much simpler method might be, by arrangement with British Columbia, to
arrange for an artificial release of waters from the dam which would, as far as
possible, duplicatethe spring flood condtions. . .

The downstream problems associated with the Bennett Dam illustrate
additional complex factorswhich | believe must be takeninto account inrelation to
all water impoundment schemes in the future. In this particular instance the
leadership role which | think the Federal Government must play in devdoping
policies and programsis reinforced by the special impact this dam has had in socia
and ecologicd terms upon federal interests.*®

Robinson offered to provide input into the Prime Minister’s draft letter of reply to Premier Strom
and suggested that a meeting be arranged with interested departments to discuss the matter.

On August 7, 1970, aletter from an undisclosed author in Ottawato J.J. Greene, Minister of
Energy, Mines, and Resources, expressed concernsover the environmental problemsinthedeltaand

placed part of the responsibility at the feet of thefederal government:

| find the brief [Death of a Delta - A Brief to Government] an objective and
oppressive statement of what seems to me to be a disaster attributable in part to the
inadequate planning. The fact that most of the Delta lies within a nationa park
implicates the federal government in more ways than one. The fact, too, that some
1,300 Indian and M etis people make asubsistencelivinginthisareaisal so of serious
concern from thefederal viewpoaint.*’

Following an intensive round of internal consultations, Prime Minister Trudeau responded
to Premier Strom’s letter on August 12, 1970. He wrote that he shared Premier Strom’s concerns
regarding the environmental and social consegquences of the Bennett Dam and noted that updated
information had allowed a clearer picture of the dam’s consequences on the delta to emerge.

Trudeau’ s letter went on to outline aproposed strategy to addressmutual concerns:

106 H.B. Robinson, D eputy M inister, Indian A ffairs and Northern Dev elopment, to J. Austin, Deputy

Minister, Energy, Mines and Resources, Ottawa, July 20, 1970 (ICC Exhibit 1B, tab 12G, ICC pp. 279-80).
107 To J.J. Greene, M inister of Energy, Mines and Resources, Ottawa, August 7, 1970 (ICC Exhibit

1B, tab 12K, ICC p. 286). The author of this |etter was not disclosed on account of section 19(1) of the Access to
Information Act.
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Thisdoes now appear to be asituation in which the consequences of inaction
on the part of the government concerned would be most unfortunate. As a first
concerted step, therefore it seems to me that we should seek to make sure that we
have acommon understanding of the causes, damages and possible remedies. | have
askedtheMinister of Energy, Minesand Resourcesto undertakeresponsibilityonthe
federal side for organizing whatever action is necessary to arrive at this common
understanding. | would now like to suggest that there be a meeting of officialsto
exchange information and undertake a joint examination of the many aspects of this
problem as soon as possible. If you are in agreement, and if the Government of
British Columbia also agrees, | would hope that such a meeting could take placein
late September.1%®

Prime Minister Trudeau wroteas mil ar | etter to Premi er Bennett onthe sameday, but thisletter is
different in that it reminds the Premier that the “increasingly severe social and environmental
conditions existing in Lake Athabasca and the delta area” may have an impact on federal
responsibilities relating to “national parks territories, to wildlife within the parklands and to the
economic conditions of Indian populations.”*® The Commission has no record of any response to
either of the PrimeMinister’s |etters.

On August 14, 1970, the question of whether the federal Navigable Waters Protection Act
applied to the regulation of flow levels on the Peace River was discussed again in aletter from the
Deputy Minister of Public Worksto Deputy Minister Austinof Energy, Mines and Resources. The
letter, which summarized eventsfrom 1959 to 1966, statesthat the Deputy Minister of Public Works,
Major-General H.A. Young, “reminded” the province of British Columbia of the requirements of
the Navigable Waters Protection Act (NWPA) on October 24, 1962.'° At that time, the NWPA
provided that no work could be built on a navigable waterway unlessthe work, site, and planswere

approved by the Minister of Public Works prior to the commencement of the operation.*** On

108 Pierre Elliott Trudeau, Prime Minister of Canada, to Harry E. Strom, Premier, Province of Alberta,

August 12, 1970 (ICC Exhibit 1B, tab 12M , ICC pp. 291-93).
109 Pierre Elliott Trudeau, Prime Minister of Canada, to W.A .C. Bennett, Premier, Province of British
Columbia, August 12, 1970 (ICC Exhibit 1B, tab 12L, ICC pp. 288-90).
110 John A. MacDonald, Deputy Minister, to J. Austin, Deputy Minister, Energy, Mines and
Resources, Ottawa, August 14, 1970 (ICC Exhibit 1B, tab 12N, ICC p. 294).

m Navigable Waters Protection Act, RSC 1952, ¢. 193, as amended by SC 1956, c. 41.
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November 7, 1962, the Chairman of BC Hydro and Power Authority, Dr G.M. Shrum, stated its
position that the Act did not apply because, according to its legal advice, thedam “ structure was
sited at alocation whereno navigation could take place.” Public Works, however, wasof theopinion
that the NWPA did apply and that the dam was, therefore, illegal. At any rate, neither the province
nor BC Hydro applied for or obtained alicence under the NWPA.

Despite Prime Minister Trudeau’ s request to BC Premier Benrett for a meeting among all
interested federal and provincial officials, it appears that the BC government was not prepared to
participatein any joint initiative to study the problem and to develop practical solutionsto address
environmental damagesto thedelta. According to aNovember 6, 1970, memorandum to the federal
Minister of Fisheries and Forestries, the Canada-Alberta Joint Consultative Committee met in
October to consider the problem of low water levels in the delta, but participants at “the meeting
deplored the lack of ability to involve B.C. in discussions and there seemed to be a general feeling

of helplessness with regard to thesituation.” The memorandum goes onto state that:

4, We have now been told by both Albertaand Saskatchewan fisheries people
that seriousfish problemsexist dueto thelow water level sresulting from closing the
damtofill Williston Reservoir. Until last week the situation has not been represented
as afisheries problem.

5. If we can obtain adequate documentation of the fisheries problems then the
Fisheries Act providesavery effectivetool for theinitiation of technical discussions
with B.C. Hydro(not the B.C. Government). There are many similar instancesinthe
past where once regponsibility has been establishedthe owner has cooperated readily
to reduce the impad of the problem, i.e. Stellako River, Cheakamus River, Ash
River, and most recently at Kettle Rapids on the Nelson River, to name afew. In
every case the operative section has been Subsection 10 of Sedtion 20. In each case
the problem has been sol ved through technical discussions based on knowledge, the
weight of the law, and with encouragement and support from the executive levels!*?

On December 9, 1970, Jack Davis, the Minister of Fisheies and Forestries, wrote to his
counterpart in British Columbia, Ray Williston, Minister of Lands, Forests, and Water Resources

12 K.C. Lucas, Director General, Environmental Quality Directorate, to the Minister, November 6,

1970 (1CC Exhibit 1B, tab 120, ICC p. 296). Section 20(1) of the Fisheries Act, RSC 1970, c. F-14, stated that
“[t]he owner of any slide, dam, or other obstruction shall permit to escape into the riverbed below the said slide,
dam, or other obstruction, such quantity of waer, atall times, aswill,in the opinion of the Minister, be sufficient for
the safety of fish and for the flooding of the spawning grounds to such depth as will, in the opinion of the Minister,
be necessary for the safety of the ova deposited thereon.”
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to request the province' s cooperation. Davis's letter raised concerns about the negative effects of

reduced water levels on the deltaand proposed some solutions:

Our records show, also, that thelocal muskrat population is disappearing and fish
spawning areas have been adversely affected. Should these low levels continue the
local ecology could be adversely effected for along, long time to come.

In addition the livelihood of about 1700 Metis and Indians in the Fort
Chipewyan areaiseffected. Thisis particularly true of those whorely heavily onthe
fisheries for gainful employment.

Thereis abright side to the question however.

Given certain precautions, especially in 1971, it is possible that a regime of
dischargesfromthe W.A.C. Bennett Dam may be preferabl e to the variations which
wer e historically characteristic of the Peace River. Damaging floods will be a thing
of the past and extremely low flows can also be avoided as long as there is dose
cooperation between the relevant authorities in B.C., Alberta and the Northwest
Territories.

Rock-filled dams on the outlet channels from the Peace-Athabasca Delta
might have a favourable effect on the local ecology. Another possibility is that of
water releases fromthe WA.C. Bennett Dam on an appropriate seasonal schedule.
Neither of these alternatives, however, can be investigated intelligently until B.C.
Hydro’ soperating pattern ofthe W.A.C. Bemnett Damfor power productionisknown
with some degree of certainty.**®

Although Davis sought the cooperation of Mr Williston and the BC government by askingthem to

provide relevant data on the operation of the dam and by requesting their involvement in joint
discussions with the governments of Alberta and Canada, the evidence suggests that British
Columbiadid not accept hisoverture at thistime, since therewas no record of aresponseto Davis's
letter.

On December 1, 1970, a Statement of Claim was filed in the Supreme Court of British
Columbiaon behalf of numerous individual plaintiffs, the Athabasca Fish Co-Operative Limited,
the Metis Association of Alberta, the Cree Band at Fort Chipewyan, and Fred Marcel and Patrick
Mercredi, “each of them suing on his own behalf as a Councillor and member of the Chipewyan
IndianBand.” The action against the BC Hydroand Power Authority claimed damagesfor nuisance,

wrongfullyinterfering with the Peace River, and aninjunction was sought to restrain BC Hydrofrom

s Jack Davis, Minister, Fisheries and Forestry, to Ray Williston, Minister, Lands, Forestsand Water

Resources, Victoria BC, December 9, 1970 (ICC Exhibit 1B, tab 12P, ICC p. 298). Emphasis added.
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interfering with the Peace River."* According to elders’ testimony in thisinquiry, theFirst Nation
was unable to pursue this action because of alack of resources In any event, the matter never

came before thecourts.

Effortsto Mitigate Environmental Damageto the Delta
Asmentioned earlier, Death of a Delta - A Brief to Gover nment recommended that the governments
concerned takeimmediate action to addressthedetrimental effect of the Bennett Dam ontheecology
and economy of the delta area. The governments of Canada, Saskatchewan, and Alberta responded
to growing concern and pressure over the delta by establishing the Peace-Athabasca Delta Project
Group (PADPG) in 1971 toreview and to assess the envi ronmental damage caused by thedam. In
addition, the group was to devise and to implement a strategy for combating the continuing
environmental deterioration inthe delta. The BC government and BC Hydro did not participatein
the PADPG."®

Thetwo-year PADPG study was thefirst to conduct a systematic assessment of the Bennett
Dam’s potential contribution to reduced water levels in the delta and changes in the ecosystem
affecting waterfowl, fish, and aquatic fur-bearer populations and vegetation succession. The study
confirmed that the Peace River project had altered the flow regime of the PeaceRiver and that water
levels were significantly lower in the delta system. The resulting changes had been most severe
during theinitial filling of the reservoir, and it was expected that as long as the dam continued to
operate changeswould cause “ continued, although lesssevere, changesin the ecology of the Delta”
than was experienced in the first few years'"’

One of the principal concerns of the PADPG related to the dramatic effect that the Peace

River can have on water levelsin the delta:

14 Statement of Claim, December 1, 1970 (ICC Exhibit 2A, tab 9, p. 602).

15 Lawrence Courtoreille, member of the Mikisew Cree First Nation, |CC Transcript, November 27,

1996, pp. 129 and 149.
18 Green, “Preliminary Assessment” (ICC Exhibit 2A, tab 7, ICC p.15).

u Green, “Preliminary Assessment” (ICC Exhibit 2A, tab 7, ICC p. 15).
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Flood flows on the Peace River adjacent to the Peace-Athabasca delta were reduced
by as much as 200,000 cubic feet per second, and this reduction inflows meant that
the river levels were as much as 10-12 feet lower they would have been without
regulation. The low flows on the Peace River permitted water to flow out of Lake
Athabasca much more rapidly than normal during spring and summer.*®

In an effort to restore temporarily the water levelsin Lake Athabasca and the other mgjor lakesin
the delta system during the filling of the Bennett Dam, the PADPG constructed arock weir on the
QuatreFourcheschannel in 1971. Theweir wassuccessful inrestoring water level sto approximately
60 per cent of the delta, but it wasremoved becauseit contributed to severe flood damagein 1974

Inresponseto the PADPG study and the deterioration of thePeace-AthabascaDelta, Canada,
Alberta, and Saskatchewan entered into an agreement in September 1974 which, among other things,
mandated the partiesto “ assign ahigh priority to the conservation of the Peace-Athabasca Delta.”**
The Agreement established the Peace-Athabasca Deltal mplementation Committee (PADIC) asthe
body to carry out further studies and strategies that were necessary for the preservation of the delta.
A fixed crest weir was first constructed on the Riviére des Rochers during 1975, and another rock
weir was built on the Revillon Coupé in 1976. Follow-up studies to measure the efficacy of bath
these projects indicated that the weirs were not successful in restoring peak summer levelsto pre-
dam conditions in Lake Athabasca. The studies aso indicate that the weirs were responsible for
raising thewinter levelsof the lake by 0.6 metersabovepre-dam levels. Most importantly, theweirs
have reduced the annual fluctuationsin L ake Athabascaand the Peaceand Athabasca Deltas, which
were essentid to sustain the pre-dam ecol ogy.'*

The First Nation also attempted to restore some of the small lakes that have been lost since
the dam was built. In 1986, the Athabascan Chipewyan Band began a program to “rewater” some

18 Green, “Preliminary Assessment” (ICC Exhibit 2A, tab 7, pp. 15-16).

19 Green, “Preliminary Assessment” (ICC Exhibit 2A, tab 7, p. 16).
120 Peace-A thabasca D elta Implementation Committee, Canada, Alberta, Saskatchewan, Peace-
Athabasca Delta, Water M anagement Works Evaluation, Final Report, April 1987 (ICC Exhibit 1A, tab 6,1CC p.
166). Agreement between the Government of Canada, the Government of the Province of Alberta, and the
Government of the Province of Saskatchewan, September 16, 1974.

121 Green, “Preliminary Assessment” (ICC Exhibit 2A, tab 7, p. 16).
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of the perched basin lakes located within the IR 201 in an effort to restore muskrat habitat.
Assessmentsof the effectiveness of rewatering Sucker, Killer, Big Egg, and Frezie Lakesrevealed
that muskrat numbersincreased from 1136 in 1986to 17,497 in 1988. Using 1974 as a pek harvest
year (156,769 muskrat pelts), post-dam harvest levels from 1977 to 1988 are till only about 9 per
cent of the peak harvest and about 8 to 22 per cent of the potential harvest that could be obtained
under optimal management of wetland areas. While the program restored a amall portion of the
former muskrat population to those lakes, the overall numbers are still well below pre-dam

estimates.'??

Impact of the Dam on the Delta and I ndian Reserve 201
By letter dated October 7, 1996, counsel for Canada and the First Nation agreed to assume for the
purposesof thisinquiry that the construction and operation of the Bennett Dam have caused damages
to IR 201.*% Although Canadais not foreclosed from producing further evidence and argumentsto
rebut the compelling evidence before us, that evidence leads inescapably to the conclusion that
significant environmental damage was sustained by the First Nationand IR 201 by the construction
and operation of the Bennett Dam. No other conclusion is possible from the prima facie evidence
before us.

Theinitial flooding of the reservoir above the dam resulted in immediate reductions in the
water flow. Water levels remained low for three succeeding years after 1967, and L ake Athabasca
dropped 4-5 feet below pre-dam levels. Shdlow lakesin the ddtawere reduced to mud flats, and in

the winter some lakesfrozeto the bottom.** The vegetation almost immediately began a“transition

122 Green, “Preliminary Assessment” (ICC Exhibit 2A, tab 7, pp. 26-27).
128 Francois Daigle, counsel, Department of Justice, to Jerome Slavik, Counsel, Athabasca Chipewyan
First Nation, October 7, 1996 (ICC file 2108-8-1).

124 Patricia A. McCormack, “How the (North) W est Was Won: D evelopment and Underdevel opment
in the Fort Chipewyan Region,” unpublished PhD thesis, University of Alberta, Edmonton, 1984 (ICC Exhibit 2A,
tab 8, ICC p. 492).
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toward dominant willow communities.” ** Thisprocessoccursnormally over many yearswhenwater
levels are naturally reduced, but because of the dam this process was accelerated. The willows
replace former species and this change may in turn ater habitat or food sources for animals
dependent on them.

Planning and construction of the Bennett Dam begun as early as 1957. Y et, the Athabasca
Chipewyan First Nation and other residents of the Fort Chipewyan area had not been informed of
the dam or warned about its potential effects on the delta by officials of BC Hydro or the federal
government.’”® During the Commission’s community session, Victorine Mercredi stated that

members of the First Nation were not aware of the dam until the delta began to dry out:

ThisReserve#201 and all the muskrat one day started to decline At that time people
were not aware of what was causing the declining [sic] of the muskrat and the water
because nobody came to them to tell them what was happening.*?’

Mrs Flett also testified that the First Nation was never informed of thedam:

No one has ever approached or notified us why the water was drying up. Since the
Reserve started dryingin 1966, from there on, every year more water was going and
more lakes were drying up, until finally there was almost totally no water on the
Reserve until it all dried and the willows and everything had grown in.*

125 Peace-A thabasca D elta Project Group (PAD PG), The Peace Athabasca Delta: A Canadian

Resource (Alberta: PADPG, 197 3), as quoted in Patricia A. McCormack, “How the (North) West was won:
Development and Underdevelopment in the Fort Chipewyan Region,” unpublished PhD thesis, U niversity of Albert,
Edmonton, 1984 (ICC Exhibit 2A, tab 8, ICC p. 492).

126 Adams, “Changing Way of Life,” p. 10 (ICC Exhibit 18, tab 1), states that the “sudy team found
only one person in Fort Chipewyan who recalls that he was aware of the Peace River hydro-electric project prior to
1965. That person is Athabasca Chipewyan Firg Nation member Charlie Voyageur, who worked as a driller
conducting tests on the dam site. He cannot recall thinking or having it brought to his attention that the dam might
have impacts on the people of the delta and Fort Chipewyan.”

127 ICC Transcript, October 10, 1996, pp. 39 and 44 (Victorine Mercredi).

128 ICC Transcript, October 10, 1996, p. 49 (Eliza Flett).



48 Indian Claims Commission

Intheyearsfollowing completion of thedam, dramatic changesappeared in thedelta’ sbasins.When
the dam was completed, the water flow in the Peace River was atered and the backflooding so
essential to the preservation of the delta, was greatly reduced. This phenomenon disrupted water
flowsin all areas of the Peace-Athabasca Delta.

Fish stocks were reduced as shallow lake levels dropped. The fish use shallow lakes for
wintering and spawning. When some lakes froze to the bottom in winter or became stagnant and
unableto sustainlife, the stocksdropped.'® Waterfowl weresimilarly affected. Therewasadramatic
decrease in the amount of available shoreline and nesting habitat as waterways dried up. With
decreased water levels, there were fewer available stop-over points for the migraing flocks, and
some areas became unsuitable for their use.

Of themany speciesthat were adversely affected by theBennett Dam, few were harmed more
thanthe small water-bornerodent, the muskrat, which provided aprimary sourceof incomeand food
for the Chipewyan. Muskrat numbers were reported to havefallen drastically in the years after the
construction of the dam. The minimum optimal depthsfor muskrats, whichin 1971-72 ranged from
2.5 feet to 2 feet, could not be sustained in much of the muskrat’s pre-dam habitat:

At present, 70 percent of the Delta lakes do not fulfil these requirements.
Approximately 45 percent of the muskrat population survived thewinter of 1971-72.
The shallower lakes were characterized by high mortality rates and numerous signs
of predation.**

Other fur-bearing species, such as mink and fox, also declined in popul ation because they relied on
the muskrat as aprimary food source. Thus, the entire food chain was effected by thereduced water

levelsin this delicate ecosygem.

129 Patricia A. McCormack, “How the (North) W est Was Won: D evelopment and Underdevel opment

in the Fort Chipewyan Region,” unpublished PhD thesis University of Alberta, Edmonton, 1984 (ICC Exhibit 2A,
tab 8, ICC p. 492).

130 Peace-A thabasca D elta Project Group (PAD PG), The Peace Athabasca Delta: A Canadian
Resource (Alberta: PADPG, 197 3), as quoted in Patricia A. McCormack, “How the (North) West W as Won:
Development and Underdevelopment inthe Fort Chipewyan Region,” unpublished PhD thesis, University of Alberta,
Edmonton, 1984 (ICC Exhibit 2A, tab 8, ICC p. 492).
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Sincethecompletion of the Bennett Dam in 1967, awiderange of research studiesby various
individuals and groups have explored the hydrological and environmental ramifications of the
Bennett Dam on the Peace-Athabasca Delta. In 1992, areport by Jeffrey Green reviewed much of
the existing research and rel ated that datato the hydrol ogy, the natural resources, and the use of those

resources in and around IR 201. A number of his main research findings are set out below:

1 Thereduced frequency and magnitude of flood stages on the Peace River has
greatly reduced the hydraulic damming of outlets from the Peace delta and
Lake Athabasca to the Slave River. Inturn, the lowered water levelsin the
Peace delta and L ake Athabasca has greatly reduced the backflooding of the
Athabasca River and tributariesto L ake Claire and Mamawi. The disruption
of this backflooding regime has lead to greatly reduced and infrequent
recharging of perched basin lakes and wetlands on the Athabasca delta.
Effects have been espedally severe on the northern two thirds of the
Chipewyan Reserve No. 201.

2 The stabilization of Lake Athabasca by the wers on the Riviere des Rochers
and Revillon Coupé has resulted in above average minimum water levels
overwinter, as well as above average year round lake levels. The summer
peak levels, however, are 0.5 metres below average. The net effect of these
changes has been to reduce the amplitude of flooding during the spring and
early summer, and to reduce open mud flats during fall and early winter.
These changes have, in turn, reduced wetland habitat availahility and qudity
for a large number of wildlife species and fish of importance to the

Chipewyan people.

3 Changesin vegetation asaresult of the drying out of the Athabasca deltahas
lead to reduced availability of some medicina and food plants for the
Chipewyan people, as well as reductions in the availability of productive
wetland and meadow habitats and ecosystem integrity.

4 Numbers of waterfowl throughout the Athabasca and Peace deltas are
believed to have declined as a result of reduced nesting and brood rearing
habitat, and the loss of large areas of suitable fall staging habitat. The net
effect to the Chipewyan peopleisaloss of subsistence hunting opportunities
during the spring and fall, as well as a reduced potential for a guided sports
hunting industry.

5 Muskrat have declined substantially since the operation of the Bennett dam,
with the exception of a short recovery associated with the exceptional flood
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in 1974 and attempts by Athabasca Chipewyan Band to manage wetlandsin
the No. 201 Reserve.

Muskrat numbers on the Reservefollowing the construction and operation of
the Bennett dam (and prior to wetland management on the Reserve) arein the
order of 5to 11% of previous numbers. Fur harvestsrealized during the post-
dam conditions (1977 to 1988) are in theorder of 9% of thepeak harvest in
1974, and 8 to 22% of the potential harvest under optimal managed wetland
conditions. Maximum losses of trapping incomefor muskrat pelts alone are
in the order of $40,000 to $123,000 annually. The reductions in muskrat
numbers has also negatively affected the abundanceof other furbearerssuch
as mink and fox, and ultimately the economic potential of trapping income
for these species.

6 Changes in habitat quality and availability have negatively affected the
distribution and numbers of moose on and adjacent to the Reserve No. 201.
In turn, this has greatly affected the ability of the Chipewyan band members
to obtain moose meat from the Athabasca delta, and has required travel to
areas well outside the Athabasca delta to hunt, as well as increased
dependency on store-bought meat sources. The economic cost of these
changes are not known.

8 Lower water levels have affected the ability of hunters to travel in the
Reserve No. 201, aswell as transportation of people and goods to and from
the Reserve and Fort Chipewyan, and access to upstream areas (e.g., Fort
McMurray).

9 Cumulative effects of vegetation changes, reductionsin waterfowl, muskrat,
mooseand other wildlife, and moredifficulttravelling conditionshasresulted
in reduced interest by young people in traditional lifestylesand pursuits. In
turn, the spiritual and cultural values of the Athabasca Chipewyan people has
been detrimentally affected. . . **

Green concluded the changes wrought by theconstruction and gperation of the Bennett Dam greatly
affected the ability of the First Nation to sustain traditional harvesting activities on IR 201

The overall effect of these changes has been agradual deterioration of the ability of
the Reserve No. 201 |lands to sustain traditional harvesting and lifestyles, while
increasing the costs for individualsto continue subsistence harvesting. In particular,

181 Green, “Preliminary Assessment, pp. 31-33 (ICC Exhibit 2A, tab 7, ICC pp. 476-78).
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losses of fur trapping opportunities have reduced cash incomes for some Band
members, while reduced opportunities for hunting of waterfowl, moose and other
gameon the Reserve hasincreased costsfor hunting-associated travel to off-Reserve
areas . . . As these opportunities have declined and costs increased, many Band
members appear to have abandoned long-term use of much of the Reserve lands and
have becomeincreasingly dependent on store-purchased foods and suppliesfrom Fort
Chi pewyan and Fort M cMurray. >

IN1991, the Northern RiversBasin Study Board was established to produce astudy and make
recommendationsto mini stersrepresenting the governmentsof Canada, Alberta, andthe North West
Territories on issues affecting the waterways. The BC government did not participate in the sudy.
After four and ahalf yearsof scientific study, the Board published itsreport, Northern RiversBasn
Sudy, in 1996 and made a number of sweeping recommendations and conclusions. Among its
various findings, the study emphasized the relationship between the reduction in periodic spring

flooding and the adverse environmental impact on the delta:

The backflooding of the three channels by the Peace plays an important role
in maintaining the delta wetlands. Many of the small lakes of the delta exist as
“perched basins’ that are only replenished through the periodic, spring ice jam
flooding by the Peace River. However, since the construdion of the Bennett Dam,
thesefloods have been rare and less extensive. Asaresult, many of the marshy areas
of the delta are transforming into terrestrial landforms dominated by willows and
sedges.

The transformation is of concern to both ecologists and local residents.
Residents of Fort Chipewyan, located on the shores of Lake Athabasca, rely on the
deltafor fishing, hunting and recreation. During the heyday of the fur trade, Fort
Chipewyanwasrenowned for thequantity andquality of itsmuskrat pelts. However,
many of the marshes are now too shallow for muskrats to overwinter. Falling water
levels have also decreased habitat for waterfowl and fish.**®

Theregulation of water flow of the Peace River downstream of the Bennett Damisno longer
determined by seasonal variations but rather by thedemand for electricity by consumersinside and

outside the province of British Columbia. According to the Northern Rivers Basin Study,

182 Green, “Preliminary Assessment,” p. 33 (ICC Exhibit 2A, tab 7, ICC p. 478).

133 Northern Rivers Basin Study, 23 (ICC Exhibit 3).
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Prior to regulation, the Peace River displayed seasonal flow patterns similar
to other northern rivers dominated by snowmelt runoff —high flowsin the spring and
summer, and low in late fall and winter. The Bennett Dam has affected this pattern.
While the annual amount of water flowing out of the dam is the same as before
regul ation, thetiming of these flows has been altered. The dam rel easessignificantly
greater amounts of water during the cold monthsto meet rising power demands, and
tends to store more water in the summer to refill the reservoir.’

Thisdemand for power has not only reduced the mean annual peak flows of thePeace River but, in
turn, it has also reversed the natural flood patternsin the delta.

The Commission heard oral evidence from Mr W. Veldman, a respected engineer and
hydrologic consultant, who considered the conclusions of thethis study “extremely credible’** and

re-affi rmed the fol lowing conclusions from the study:

It is long established that the decrease in summer flows due to regulation have
reduced water levels in the lakes and channels of the Peace-Athabasca Ddta . . .
Ecological changeshave continued sincethefilling of the[Williston Lake] reservoir,
dueinlarge part to thedisruption of ice and flood patterns. Water levelsin the basins

are replenished only through overland floods. The floods occurred approximately

every second year during the 1960s prior to regulation, but only three times since.
Historical records reved that major flood pesks were produced twice during ice
break-up in the spring.**®

Itisevident fromthefollowing summary of key findingsand recommendationsonthe effects

of the dam that the Northern Rivers Basin Study intended to send a clear and emphatic message to
the governmentsresponsi blefor addressing theimpads of the Bennett Dam on the Peace-Athabasca
Delta:

NRBS studies confirm that the dam has a significant impacd on the flow pattems,
sediment transport, river mor phology, iceformation and habitat al ong the mainstream
Peace River.

Changesto flow and ice patterns are at | east partly responsiblefor the lack of
ice-jam induced floodsin the Peace-Athabasca Delta. In the absenceof thesefloods,

134 Northern Rivers Basin Study, 62 (ICC Exhibit 3).
185 ICC Transcript, October 10, 1996, p. 104 (Wim Veldman, Civil Engineer, Calgary, Alberta).

136 Adams, “Changing Way of Life” (ICC Exhibit 18, tab 1, p. 66)
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the deltaisslowly drying out— profoundly affecting the natural environment and the
traditional lifestyles of local residents. . .

Several attempts have been made to replenish water levels in the Peace-
Athabasca Delta. These efforts have successfully restored water levelsin the lower
lakes and channels but could not flood the elevated lakes (or “perched basins’).
Several new and potentially more effective optionswereidentifiedwithinthe NRBS
and one of itscompanion initiatives —the Peace-Athabasca Delta Technical Studies.

In light of improved understanding of the mechanisms controlling flooding
of the Peace-Athabasca Delta, the Board feels that these new remediation options
warrant consideration. Accordingly, theBoard recommends that the gover nments of
Canada, Alberta and British Columbiaimplement an action planfor remediating the
Peace-Athabasca Delta . . . in consultation with affected basin residents.

Previousremediation attemptswerefrustrated by the absence of natural flow
patterns on the Peace River. The Board stresses that economic factors in
hydroel ectric production must not take precedence over environmental stability. The
Board recommends as a principle for any future negotiations regarding mitigation
measures, that the operational regime of the Bennett Dam be modified to aid the
restoration of the Peace River and the Peace-Athabasca Delta.. . .**

Thefederal government and the governments of Albertaand the Northwest Territoriesare currently
formulating their responsesto the many recommendations contained in the study. It is not known

whether the BC government intendsto respond to the recommendations.

187 Northern Rivers Basin Study, 8 (ICC Exhibit 3). Original emphasis.



PART 111
ISSUES

Inthisinguiry, the Commission wasasked to determinewhether Canadaowes an outstanding lawful
obligation to the First Nation in relation to damages sustained by the First Nation and to IR 201 as
aresult of the construction and operation of the Bennett Dam. The parties agreed to frametheissues

before the Commisdon as follows:

1. DoesHer Majesty in Right of Canada, asrepresented by theMinister of
Indian Affairsand Norther n Development haveastatutory or fiduciary
lawful obligation to the Athabasca Chipewyan First Nation [ACFN] to
have prevented, mitigated or sought compensation for environmental
damagesto Indian Reserve #201 caused by B.C. Hydro?

2. If so, what is the nature and extent of the Crown’s statutory and
fiduciary obligation for environmental protection of Reserveland?

3. In the facts and circumstances o this case did the Crown meet their
statutory and fiduciary obligationsto the Band?**®

The parties aso provided additional submissions on the following issue:

4. Did the Crown breach the ACFN'’s treaty rights by allowing an
unreasonable and unjustified interference with the ACFN’s hunting,
fishing, and trapping rights on Reserve #201?

For the purposes of our analysis, weintend to review theseissuesin the context of what we consider
to bethecentral issue, that is, whether the Crown hadafiduciary duty to the Frst Nation to prevent,
mitigate, or seek compensation for the infringement upon theexercise of the FHrst Nation’s treay
rights and for damages caused to IR 201 by the construction and operation of the Bennett Dam.
I ssuessurrounding the nature and scope of treaty rightsand whether the Crown owed astatutory duty
to protect IR 201 shall be addressed in the course of answering that centrd question.

As noted above, counsel for Canada and the First Nation agreed to assume for the purposes
of thisinquiry that the construction and operation of the Bennett Dam caused damagesto IR 201.

138 ICC Planning Conference Summary, May 17, 1996.
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In order to dispose properly of the arguments before us, howeve, it has been necessary for the
Commission to make findings on the prima facie evidence regarding the effect of the Bennett Dam
on the Peace-Athabasca Delta and IR 201. Since Canada has not made any admission of fact or
liabilityinrelation to causation and hasreserved theright to challenge the evidence or present further
evidenceon thispoint, we offer our findings on the prima facie evidence. These findings aresubject
torebuttal by Canadaupon production of additional scientific evidence onwhether the Bennett Dam
caused or contributed to the drying of the delta and the perched basins on IR 201.**

Part IV of thisreport sets out our analysis and findings on the legal issues placed before the

Commisgonin thisinquiry.

139 A. Francois Daigle, Counsel, Specific Claims Ottawa, to Jerome Slavik, Ackroyd Piasta, Roth &

Day, October 7, 1996 (ICC file, 2108-08-1).



PART IV
ANALYSIS

|ssue 1 STATUTORY AND FIDUCIARY OBLIGATIONS OF THE FEDERAL CROWN

DoesHer Majesty in Right of Canada, asrepresented by the Minister of Indian
Affairs and Northern Development have a statutory or fiduciary lawful
obligation to the Athabasca Chipewyan First Nation to have prevented,
mitigated or sought compensation for environmental damagestolndian Reserve
#201 caused by B.C. Hydro?

If so, what is the nature and extent of the Crown’s statutory and fiduciary
obligation for environmental protecion of Reserve land?

In thefactsand circumstances of thiscase did the Crown meet their statutory
and fiduciary obligationsto the Band?

Fiduciary Obligations of the Crown
Although a number of decisions of the Supreme Court of Canada have established that the Crown
owes certain duties to First Naions in the management and protedion of their reserve lands, this
inquiry raises anovel issue because the First Nation submitsthat the federal Crown has afiduciary
duty to take positive stepsto protect reserve land from exploitation, interference, or damage caused
by third parties.** Canadacontendsthat, although the courts have been clear that ageneral fiduciary
relationship exists between the Crown and First Nations, not every aspect of that relationship gives
riseto alegaly enforceable fiduciary duty or obligation.***

To determine whether the Crown owed afiduciary obligation to the Athabasca Chipewyan
First Nationinthiscase itisimportant to recognizethegeneral principlethat aboriginal peoplestand
in afiduciary relationship to the Crown. Any doubt about this has been laid to rest by Mr Justice
lacobucci in Quebec (Attorney-General) v. Canada (National Energy Board):

Itisnow well-settled that thereisafiduciary relationship between the federal Crown
and the aboriginal people of Canada: Guerinv. Canada. . . Nonetheless, it must be
remembered that not every aspect of the relationship between fiduciary and
beneficiary takes the form of a fiduciary obligation: Lac Minerals Ltd. v.

140 Submissions on Behalf of Athabasca Chipewyan First Nation, June 1997, p. 59.

41 Submissions on Behalf of the Goverment of Canada, September 8, 1997, p. 20.
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International Corona ResourcesLtd. (1989), 61 D.L.R. (4th) 14, 26 C.P.R. (3d) 97,
[1989] 2 S.C.R. 574. The nature of the relationship between the parties definesthe
scope, and the limits, of the duties that will be imposed.'*

It is clear from this plain statement of the law that the relationship between the Crown and
aboriginal peoples is inherently fiduciary in nature but the Supreme Court of Canada has dso
emphasized that not every aspect of the relationship will give rise to an enforceable fiduciary
obligation. The scope and content of the Crown'’ s specific fiduciary dutiescan only be determined
through ameticul ous examination of the nature of the relationship between the Crown andthe First
Nation in question. The recent decision of the Federal Court of Appeal in Semiahmoo Indian Band

v. Canada confirms that thisisthe preferred approach of thecourts:

The authorities on fiduciary duties establish tha courts must assess the specific
relationship between the partiesin order to determine whether or not it givesriseto
a fiduciary duty and, if yes, to determine the nature and scope of that duty. This
approach applies equally in the context of the fiduciary duty owed to Indian bands
when they surrender reserve land. In my view, while the statutory surrender
requirement triggers the Crown’ sfiduciary obligation, the Court must examine the
specific relationship between the Crown and the Indian band in question inorder to
define the nature and scope of that obligation.'*®

Before analyzing the specific nature of the relationship betweenthe First Nation and the Crown, we
wishto provide abrief overview of the generd legal principles concerning fiduciary oligationsto

assist in determining whether the facts attract an application of the fiduciary doctrine in this case.

General Fiduciary Principles
Thedecisions of the Supreme Court of Canadain Guerinv. R. and Blueberry River Band v. Canada
(Department of Indian Affairsand Northern Devel oprment), more commonly known asthe Apsassin

decision, demonstrate that the Crown hasan enforceabl efiduciary duty inthe context of reserveland

142 Quebec (A.-G.) v. Canada (National Energy Board) (1994), 112 DLR (4th) 129 at 147; [1994] 1
SCR 159 at 183.

143 Semiahmoo Indian Band v. Canada, [1998] 1 FC 3 at 23 (CA).
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surrendersto ensure that Indians are not exploited in such transactions with third parties!** Wealso
know from the Court’s decisions in R. v. Sparrow and R. v. Van Der Peet that the Crown has a
fiduciary obligation to justify the exercise of legislative or regulatory powers that infringe upon
existing aboriginal or treaty rights.* The difficulty in thisinquiry isthat no case law has dealt with
facts similar to those before us. We must, therefore, determine whether a fiduciary duty exists by
reviewingthemajor decisionsdealing with fiduciary obligationsin the privatelaw and in the context
of the Crown-aborigina relationship.

The starting point in thisanalysisisthe landmark decision of the Supreme Court of Canada
in Guerinv. R. In Guerin, Mr Justice Dickson, writing for the majority of the court, held that the
Crown’s historic undertaking in the Royal Proclamation of 1763 and the Indian Act provided the
source of a distinct fiduciary obligation to protect the Indians’ interestsin reserve land for their
collective use and benefit. Dickson J made the following findings about the Crown’s fiduciary
obligations, after discussing the rationale behind the surrender requirement in the Royal

Proclamation of 1763 and the Indian Act:

Through the confirmation in the Indian Act of the historic responsibility which the
Crown has undertaken, to act on behalf of the Indians so asto protect their interests
in transactions with third parties, Parliament has conferred upon the Crown a
discretion to decide for itself where the Indians’ best interestsreally lie Thisisthe
effect of s. 18(1) of the Act.™*®

This discretion on the part of the Crown, far from ousting, as the Crown
contends, thejurisdiction of the courtsto regul ate therel ationship between the Crown
andthelndians, hasthe effect of transforming the Crown’ sobligationinto afiduciary
one. Professor Ernes Weinrib maintains.. . that “the hallmark of afiduciary relation
is that the relative legal positions are such that one person is at the mercy of the
other's discretion.” Earlier . . . he puts the point in the fol lowing way:

144 Guerin v. R, [1984] 2 SCR 335 at 383, and Blueberry River Band v. Canada (Department of
Indian Affairs and Northern D evelopment), [1995] 4 SCR 344 at 370-71 [sub. nom. and hereinafter Apsassin].

145 R. v. Sparrow (1990), 70 DLR (4™) 385 and R. v. Van Der Peet [1996] 2 SCR 507.

146 Section 18(1) of the Indian Act reads as follows:

18.(1) Subject to this Act, reserves are held by Her Majesty for the use and benefit of the
respective bands for which they were set apart; and subject to this Act and to the terms of any
treaty or surrender, the Governor in Council may determine whether any purpose for which lands
in areserve are used or are to be used isfor theuse and benefit of the band.
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[Wherethereisafiduciary obligation] thereisarelation in whichthe
principal’s interests can be affected by, and are therefore dependent
on, the manner in which the fiduciary uses the discretion which has
been delegated to him. Thefiduciary obligationisthelaw’ sblunttool
for the control of this discretion.

| make no comment upon whether this description is broad enough to
embrace all fiduciary obligations. | do agree, however, that where by statute,
agreement, or perhaps by unilateral undertaking, one party has an obligation to act
for the benefit of another, and that obligation carrieswith it a discretionary power,
the party thus empowered becomes a fiduciary. Equity will then supervise the
relationship by holding himto the fiduciary’ s strict standard of conduct.

It is sometimes said that the naure of fiduciary relationships is both
established and exhausted by the standard categories of agent, trustee, partner,
director, and the like. | do not agree. It is the nature of the relationship, not the
specificcategory of actor involved tha givesrisetothefiduciary duty. Thecategories
of fiduciary, like those of negligence, should not be considered closed.*’

Outside the established categories where afiduciary relationship is presumed to exist (e.g.,
trustee-benefi ciary, doctor-patient, solicitor-client), the courtshavesought toidentify theunderlying
principles governing the imposition of a fiduciary obligation on a new rdationship. In Frame v.
Smith, Wilson Joffered thefollowing principlesasa“rough and ready guide” for the courtsto apply

in determining whether fiduciary obligations arise in different factual ciraumstances:

Thereare common featuresdiscerniblein the contextsin which fiduciary dutieshave
been found to exist and these common features do provide arough and ready guide
to whether or not the imposition of a fidudary obligation on a new relationship
would be appropriate and consistent.

Relationships in which a fiduciary obligation have been imposed seem to
possess three general charaderistics:

(1)  Thefiduciary has scope for the exercise of some discretion or power.

(2)  Thefiduciary canunilaterally exercisethat power or discretion so asto affect
the beneficiary’ slegal or practical interests.

©)] The beneficiay is peculiarly vulnerable to or at the mercy of the fiduciary
holding the discretion or power.'*®

147 Guerin v. The Queen, [1984] 2 SCR 335 at 383-4, [1985] 1 CNLR 120 at 137. Emphasis added.

148 Framev. Smith, [1987] 2 SCR 99, 42 DLR (4th) 81 at 99.
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Justice Wilson’ s*rough and ready guide” hasbeen applied by the Courtin numerouscasesfollowing
Frame and has become an accepted approach for determining whether afiduciary relationship exists
outside the established categories.'*

In Hodgkinsonv. Smms, Mr Justice L aForest discussed some of the difficultiesencountered
by the courts in applying Wilson J's guiddines in Frame v. Smith, by reference to what he
characterized asthethree “uses’ of theterm fiduciary:

Thefirst [use of theterm fiduciary] isin describing certain relationshipsthat have as
their essence discretion, influence over interests, and an inherent vulnerabil ity. In
these types of relationships, there is a rebuttable presumption, arising out of the
inherent purpose of the rdationship, that one party has a duty to act in the best
interests of the other party. Two obvious examples of this type of fiduciary
relationship are trustee-beneficiary and agent-prindpal. In seeking to determine
whether new classes of relationships are per se fiduciary, Wilson J.’s three-step
analysisisauseful guide.

Asl noted in[International Corona ResourcesLtd. v. LAC MineralsLtd.”"],
however, the three-step andysis proposad by Wilson J. encounters difficulties in
identifying relationships described by adlightly different use of the term “fiduciary”
[i.e. thesecond usg], viz., situationsinwhich fiduciary obligations, though not innate
to agiven relationship, arise as amatter of fact out of the specific circumstances of
that particular relationship . . . In these cases, the question to ask is whether, given
all the surrounding circumstances, one party could reasonably have expected that
the other party would act in the former’s best interests with respect to the subject
matter at issue. Discretion, influence, vulnerability and trust were mentioned asnon-
exhaustive examples of evidential factors to be considered in making this
determination.

Thus, outside the established categories, what is required is evidence of a
mutual understanding that one party hasrelinquished its own self-interest and agreed
to act solely on behdf of the other party.™!

149 See, for example, Lac Minerals Ltd. v. International Corona Resources Ltd. (1989), 61 DLR (4™

14 (SCC); Canson Enterprises Ltd.v. Boughton & Co., [1991] 3 SCR 534; M.K. v. M.H., [1992] 96 DLR (4'") 289
(SCC); and Norberg v. Wynrib, [1992] 4 WW R 609 (SCC).
150 Inter national Corona Resources Ltd.v. LAC MineralsLtd., [1989] 2 SCR 574.

151 Hodgkinson v. Simms, [1994] 3 SCR 377 at 409.
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Central to La Forest J's reasoning was his finding that relationships characterized by unilateral
discretion are simply a species of a broader family of relationships referred to as “power-

dependency’ relationships, which he described as follows:

in my view, the concept accurately describes any situation where one party, by
statute, agreement, a particular course of conduct, or by unilateral undertaking
gains a position of overriding power or influence over another party.

[T]helaw’ sresponseto the plight of vulnerable peoplein power-dependency
relationships givesrise to avariety of often overlappingduties. . . . The existence of
afiduciary duty in a given casewill depend upon the reasonabl e expectations of the
parties, and these in turn depend on factors such astrust, confidence, complexity of
subject matter, and community or industry standards.

In seeking to identify the various civil duties that flow from a particular
power-dependency relationship, it is simply wrong to focus only on the degree to
which a power or discretion is somehow “unilateral”. . . Ipso facto," personsin a
“power-dependency” relationship are vulnerable to harm. Further, the relative
“degree of vulnerability”, if it can be put that way, does not depend on some
hypothetical ability to protect one’s self from harm, but rather on the nature of the
parties reasonable expectations. Obviously, a party who expects the other party to
arelationshipto act in the former’s best interests is more vulnerable to an abuse of
power than a party who should be expected to know that he or she should take
protective measures.™

It isclear from this passage that LaForest Jis advancing the notion of “reasonable expectations’ as
theunderlyingfiduciary principlethat givesriseto fiduciary dutiesoutsidetheestablished categories.
For the purposes of thisinquiry, it istherefore important to remember that the reasoning in Guerin,
regarding obligations created through the operation of statute, agreement, or unilateral undertaking,
isnot an absolute rule but rather aguide to identifying whether a* power-dependency” relationship
exists. Such obligations can also arise out of aparticular course of conduct, which createsreasonable

expectations that one party will act on behalf of another. Nor isit necessary that there be a specific

182 The Latin phraseipso facto means “by the fact itself” or by “themere fact” (Black’s Law

Dictionary).

153 Hodgkinson v. Simms, [1994] 3 SCR 377 at411 and 412-3. Emphasis added.
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undertaking or obligation in the sense that it must be express. Fiduciary obligations can be express
or implied.

To determine whether the Crown had afiduciary duty on the facts of this case to protect and
preservethe First Nation’ sreserveland, we shall haveregard tothe* reasonabl e expectations’ of the
parties and whether the indiciaidentified in the “rough and ready guide” from Frame v. Smith are

present in this case.

Scope for the Exercise of Discretion or Power
The essential question in determining whether the Crown had scope for the exercise of discretion
and power to act on behalf of the First Nation relatestowhether the Crown had undertaken to protect
reserve land on behalf of the First Nation by statute, agreement, unilateral undertaking, or through
aparticular course of conduct. After careful consideration of the arguments presented by Canadaand
the First Nation, we find that the Crown did in fact undertake to protect the treaty rights of the
Athabasca Chipewyan First Nation and its exclusive use, occupation, and enjoyment of IR 201.
Thesource of the Crown’ sdiscretion and power can betraced back to 1763, when the Crown
first took upon itself the responsibility of protecting Indians from exploitation by forbidding the
direct sale of Indian landsto settlers. This historical duty is reflected in the Royal Proclamation of
1763; it entrenched and formalized the process by which only the Crown could obtain Indian lands

through agreement or purchase from the Indans:

And whereas great Frauds and Abuses have been committed in purchasing Lands of
the Indians, to thegreat Prejudice of our Interests, and to the great Dissatisfaction of
the said Indians; In order, therefore, to prevent such irregularities for the future, and
to the end that the Indians may be convinced of our Justice and determined
Resolution to remove all reasonable Cause of Discontent, We do, with the Advice of
our Privy Council strictly enjoin and require, that no private Person do presume to
make any purchase from the said Indians of any Lands reservedto the said Indans,
within those parts of our Colonies where, We have thought proper to alow
Settlement; but that, if at any Time any of the Said Indians should be inclined to
dispose of the said Lands, the sameshall be Purchased only for Us, in our Name, at
some public Meeting or Assembly of the said Indians, to be held for that Purpose by
the Governor or Commander in Chief of our Colony respectively within which they
shal lie. . ..
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Prior to Confederation, the colonial government vested title to Indianlandsin the Crown to
protect against trespasses and encroachments by third paties. The rationale behind this protective
measure was explained by the Nova Scotia Commissioner for Indian Affairsin 1846:

Trespasses are committed upon the Indian reserves with the most dari ng impunity.
| have made efforts to check the remova of timber from these lands, but the
remotenessof their situation renders the task almost impossible. Asthe soil must be
the foundation of every improvement, and the civilization of thetribe, it isnecessary
that these lands, and the timber upon them should be carefully protected.**

After Confederation, section 91(24) of the British North America Act, 1867, vested exclusive
legislative authority with respect to “Indians, and Lands reserved for the Indians’ in the federal
Crown. Legislation enacted by Parliament continued the protective responsibility of the Crown by
including provisions that prohibited the alienation of reserve lands by Indian bands except upon
surrender to the Crown. The fact that reserve lands are generally indienable except tothe Crownis
still amain feature of the present Indian Act.

In Guerin, Dickson Jfound that the historical undertakings of the Crown and the Indian Act
provided the source of ad stinct fiduciary obligation on the part of the Crown toprotect the Indians’

interestsin resave land for their collective useand benefit:

In my view, the nature of Indian title and the framework of the statutory
scheme established for disposing of Indian land places upon the Crown an equitable
obligation, enforceable by the courts, to dea with the land for the benefit of the
Indians. This obligation does not amount to a trust in the privae law sense. It is
rather afiduciary duty. If, however, the Crown breachesthisfiduciary duty it will be
liableto the Indiansin the same way and to the same extent asif such atrust werein
effect.

Thefiduciary relationship between the Crown andthe Indianshasitsrootsin
the concept of aboriginal, native or Indian title. The fact that Indian bands have a
certain interest in lands does not, however, in itself give rise to a fiduciary
relationship between the Indians and the Crown. The conclusion that the Crown is
afiduciary depends upon the further proposition that the Indian interest in the land
isinalienable except upon surrender to the Crown.

154 Nova Scotia, Legislative Assembly, Journal (1846), App. 24, 118, quoted in Richard Bartlett,

Indian Reserves and Aboriginal Lands in Canada: A Homeland (Saskatoon: University of Saskatchewan Law
Library, 1990), 21.
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An Indian band isprohibited from directly transferring its interest to athird
party. Any sale or lease of land can only be carried out after a surrender has taken
place, with the Crown then acting on the band’ s behalf. The Crown first took this
responsibility upon itself in the Royal Proclamation of 1763 [see R.S.C. 1970, App.
I]. It is still recognized inthe surrender provisions of the Indian Act. The surrender
requirement, and the responsibility it entails, are the source of adistinct fiduciary
obligation owed by the Crown tothe Indians>

Further support for our finding that the Crown has undertaken a general responsibility to
protect and to preserve Indian reserve land can be found in Justice Wilson’'s reasons in Guerin,
which were consistent with those of Dickson J except to the extent that she held that the Crown’s
fiduciary obligation in relation to reserve land crystallized upon surrender into an express trust for

the purposes specified in the surrender:

While | am in agreement that s. 18 does not per se create a fiduciary
obligation in the Crown with respect to Indian reserves, | believe it recognizes the
existence of such an obligaion. The obligation hasits rootsin the aboriginal title of
Canada' s Indians. . .

| think that when s. 18 mandates that reserves be held by the Crown for the
use and benefit of the Bands for which they are set apart, this is more than just an
administrativedirectiontothe Crown. | think thisistheacknowledgment of ahistoric
red ity, namely that Indian Bands have a beneficial interest in their reserves and that
the Crown has aresponsibilityto protect that i nterest and make sure that any purpose
to which reserve land is put will not interfere with it. This is not to say tha the
Crown either historicdly or by s. 18 holdsthe landin trust for the Bands. The Bands
do not have the fee in the lands, their interest is alimited one. But it is an interest
which cannot be derogated from or interfered with by the Crown’ s utilization of the
land for purposes incompatible with the Indian title, unless of course, the Indians
agree. | believe tha in this sense the Crown has a fiduciary obligation to the Indian
Bands with respect to the uses to which reserve land may be put and that s. 18isa
statutory acknowledgment of that obligation. It ismy view, therefore, that while the
Crown does not hold reserve land under s. 18 of the Act in trust for the Bands
becausethe Bands' interests arelimited by the nature of Indian title, it doeshold the
lands subject to a fiduciary obligation to protect and preseave the Bands' interests
frominvasion or destruction.**®

155 Guerin v. The Queen, [1984] 2 SCR 335 at 376.

156 Guerin v. R, [1984] 2 SCR 335 at 349-50, Wilson J. Emphasis added.
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In Mitchell v. Peguis Indian Band, Mr Justice La Forest also emphasi zed the importance of

the Crown’ s historical undertakingto protect Indian lands:

Asisclear from thecommentsof the Chief Justicein Guerinv. The Queen. . . these
legislative restraints on the alienability of Indian lands are but the continuation of a
policy that has shaped the dealings between the Indians and the European settlers
since the time of the Royal Proclamation of 1763. The historical record leaves no
doubt that native peoples acknowledged the ultimate sovereignty of the British
Crown and agreed to cedetheir traditional homelands on the under standing that the
Crownwould thereafter protect themin the possession and use of such landsaswere
reserved for their use; see the comments of Professor Slattery in his article
“Understanding Aboriginal Rights” (1987), 66 Can. Bar Rev. 727 at p. 753. The
sections of the Indian Act relating to the inalienability of Indian lands seek to give
effect to this protection by interposing the Crown between the Indiansand the market
forceswhich, if left unchecked, had the potential to erode Indian ownership of these
reserves.

[Sincethe Royal Proclamation of 1763], the Crown hasaways acknowledged
that itishonour-bound to shield Indiansfromany effortsby non-nativesto di spossess
Indians of their property which they hold qua Indians, i.e., their land base and the
chattels on that land base.™’

Mr Justice La Forest not only acknowledges that the Indian Act is a codification of the Crown’s
historical undertaking toprotect thendians’ interestsin reservelandsfrom being eroded, but heal so
emphasizes the relationship between the treaty rights of Indians and the Crown’ sfiduciary duties.
The fact that Indian people ceded their traditional homelands on the understanding that the Crown
would protect them in the possession and use of their reserve lands is critical, because the
expectation that the Crown will exercise its power or discretion to protect reserve lands may give
rise to an enforceabl e fiduciary duty depending on the facts and circumgances.

In addition to the general undertakings of the Crown under the Royal Proclamation and the
Indian Act, the evidence surrounding the negotiation of Treaty 8 and the alocation of land in the
deltaconfirmsthat the Crown al so made a specific undertaking to protect IR 201 anditsrich wildlife
and plant habitat for the collective use and benefit of the Athabasca Chipewyan First Nation. Since

187 Mitchell v. Peguis Indian Band (1990), 71 DLR (4" 193 at 225-26 (SCC). Emphasisadded.
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the interpretation of Treaty 8 isin issug it is helpful to bear in mind the following interpretive
principles summarized by the British Columbia Court of Appeal in Claxton v. Saanichton Marina:

a The treaty should be given afair, largeand liberal construction in favour of
the Indians;

b. Treaties must be construed not according to the technical meaning of their
words, but in the sense that they would naturally be understood by the
Indians;

C. As the honour of the Crown is always involved, no appearance of “sharp

dealing” should be sanctioned;

d. Any ambiguity in wording should be interpreted as against the drafters and
should not be interpreted to the prejudice of the Indians if another
construction is reasonably possible;

e. Evidence by conduct or otherwise asto how the parties understood the treaty
is of assistance ingiving it contert.™®

It is also important to consider the recent decision of the Court in Delgamuukw v. R., where Chief
Justice Lamer held that proper regard must be given to the oral history and tradition of First Nations

as evidence in theadjudication of cases dealing with aboriginal rights and Indian treaties:

Notwithstanding the challenges created by the use of oral histories as proof of
historical facts, the laws of evidence must be adapted in order that this type of
evidence can be accommodated and placed on an equal footing with the types of
historical evidence that courts arefamiliar with, which largely consists of historical
documents. Thisisalong-standing practicein the interpretation of treaties between
the Crown and aboriginal peoples. Soui, supra, at p. 1068; R. v. Taylor (1981), 62
C.C.C. (2d) 227, at p. 232. To quote Dickson C.J., given that most aboriginal
societies “did not keep written records’, the failure to do so would “impose an
impossibleburden of proof” on aborignal peoples, and“render nugaory” anyrights

158 Claxton v. Saanichton Marina Ltd., [1989] 3 CNLR 46 at 50 (BCCA).
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that they have (Smon v. The Queen, [1985] 1 2 S.C.R. 387, at p. 408). This process
must be undertaken on a case-by-case basis.™*
The evidence before us demonstrates that countless generations of Chipewyan hunters,

trappers, and fishermen have benefited from therich resourcesof the Peace-AthabascaDelta. When
thefur trade spread into the areain the late 1700s, the Chipewyan profited fromthe sale of their furs
to traderscompeting for businessin thedelta. Whilethe muskrat were the most bountiful fur-bearing
speciesinthe area, the Chipewyan also trapped mink, fox, coyotes, and other animalsfor profit, and
there can be no doubt that they made a good living from trgoping prior to entering into Treaty 8.
During the Treaty 8 negotiations, the Indians sought assurances from the Treaty
Commissionersthat they would not be confined to reserves andthat they would be ableto continue
to earn alivelihood from hunting, fishing, and trapping. The Commissioners' report on the treaty
negotiations confirmed that this was a critical issue, which had to be addressed before the Indians

would agree to enter into the treaty:

There was expressed at every point the fear that making of the treaty would
be followed by the curtailment of the hunting and fishing privileges. . .

We pointed out . . . that the same means of earning a livelihood would
continue after the Treaty as existed beforeit, and that the Indians would be expected
to make use of them. . . .

Our chief difficulty was the apprehension that the hunting and fishing
privilegeswereto be curtailed. The provision in the treaty under which ammunition
and twineisto be furnished went far in the direction of quieting fears of the Indians
for they admitted it would be unreasonable to furnish the means of hunting and
fishing if laws were to be enacted which would make hunting and fishing so
restricted as to render it impossible to make a livelihood by such pursuits. But over
and above the provision, we had to solemnly assurethem that only suchlaws as to
hunting and fishing as were in the interest of Indians and were found necessary in
order to protect the fishand fur bearing anima s would be made, and they would be

159 Delgamuukw v. British Columbia (1997), SCC File No. 23799 [unreported]. Also see R. v. Taylor

and Williams (1981), 34 OR (2d) 360 at 364 (CA), cited with approval in R. v. Sioui, [1990] 1 SCR 1025 at 1045,
[1990] 3 CNLR 127 at 155, and R. v. Sparrow, [1990] 1 SCR 1075 at 1107, where the Ontario Court of Appeal held
that where the interpretation of an Indian treaty is in question, the general principle is that the courts may consider
the broad historical context of the treaty as an aid to determining the intention of the parties to the treaty:

... caseson Indian or aboriginal rights can never be determined in a vacuum. It is of importance to
consider the history and oral traditions of the tribes concerned, and the surrounding circumstances
at the time of the treaty, relied on by both parties, in determining the treaty’s effect.
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as free to hunt and fish after the treaty as they would be if they never entered into
it.lﬁo

Accordingly, thewritten text of Treaty 8 statesthat Her M ajesty the Queen promised the Indiansthe

right to pursue their usual vocations of hunting, trapping and fishing throughout the
tract surrendered as heretofore described, subject to such regulations as may from
time to time be made by the Government of the country, acting under the authority
of Her Mg esty, and saving and excepting such tracts as may be required or taken up
from time to time for settlement, mining, lumbering, trading or other purposes.*

In addition to the right to hunt, fish, and trap, Treaty 8 also promised the establishment of Indian

reserves:

And Her Mgesty the Queen hereby agrees and undertakes to lay aside
reserves for such bands as desire reserves, the same not to exceed in all one square
mile for each family of five for such number of families as may elect to reside on
reserves, or in that proportion for larger or smaller families; and for such families or
individuals as may prefer to live apart from band reserves, Her Mgjesty undertakes
to provide land in severalty to the extent of 160 acresto each Indian, the land to be
conveyed with a proviso as to non-alienation without the consent of the Governor
General in Council of Canada, the selection of such reserves and lands, after
consulting with the Indians concerned asto the locality which may be found suitable
and open for selection.'®?

In R. v. Badger, the Supreme Court of Canada relied on the Treaty Commissioners
statementsto find that “ for the Indans the guarantee that hunting, fishing and trgpping rightswoud
continue was the essential element which led to their signing the treaties.”**® This finding is of
crucia importance in the case of the Athabasca Chipewyan becauseit is apparent that, when Chief
Lavioletteand his peopleadhered to Treaty 8, they had no intention of giving up their ability to earn

160 Treaty No. 8, 6. Emphasis added.

161 Treaty No. 8, 12.
162 Treaty No. 8, 13.

163 R. v. Badger (1996), 133 DLR (4th) 324 at 339 (SCC).
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alivelihood from trapping, fishing, and hunting. Although the treaty aso provided for the setting
aside of reserves, thefollowing excerpt from aletter written by Treaty Commissioner McKennato
the Superintendent General of Indian Affairson April 17, 1899, makes clear that the Indians were
reluctant to be placed on reserves because they did not want to abandon their traditional waysof life

and economies;

From the information which has come to hand it would appear that the Indians who
we are to meet fear the making of a treaty will lead to their being grouped on
reserves. Of course, grouping is not now contemplated; but there is the view that
reserves for future use should be provided for in the treaty. | do not think thisis
necessary . . . it would appear that the Indians there act rather asindividuals than as
anation. .. They areaverseto living onreserves, and asthat country is not one that
will be settled extensively for agricultural purposes it is questionable whether it
would be good policy to even suggest grouping themin the future. The reserveidea
is inconsistent with thelife of a hunter, and is only applicable to an agricultural
country.*®

In the years following treaty, the Athabasca Chipewyan continued to prosper by exercising
their treaty harvesting rights. It was not until large numbers of trappersfrom the south cameinto the
areain the 1920s that the First Nation expressed any desire to have reserve land set aside for its
benefit. Even then, theimpetusfor the selection and survey of reserve land was not for the purposes
of settlement and agriculture but rather to preservealarge trapping, hunting, and fishing areain the
deltafor the First Nation’s exclusive use and benefit. The fad that the land was not suitable for
agriculture prompted Indian Agent Card to suggest that 4000 square miles, amuchlarger areathan
would normally be provided for under theterms of Treaty 8, “ be set aside as atrapping reserve, and
set aside for them, as from time immemorial, they have used it for this purpose. The Indians have
no other way of making aliving, constituted as they are, than by hunting and trapping.”*¢®

Despitetherepeated requests of Chief Lavioletteand Agent Card for areservetobeset aside

for the band to protect itstraditional way of life, no stepswere takento survey a reserve until 1931.

164 Commissioner James McK ennato Clifford Sifton, Superintendent General of Indian Affairs, A pril

17, 1899, NA RG 10, vol. 3848, file 75236-1, quoted in Fort McK ay Inquiry Report (1996) 5 ICCP 23.

165 J. Card, Indian Agent, Fort Smith, NWT, to [Department of Indian Affairs, Ottawa], 5 July 1922,

in NA, RG 10, vol 7778, file 27134-1.
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In the meantime, the Alberta Natural Resources Transfer Agreement, 1930 (NRTA), was enacted,
which transferred administration and control over al unoccupied Crown lands from the federa
government to the province of Albeta; therefore any allocaion of reserve land after 1930 wauld
require provincial consent in terms of both the quantity (insofar as the land requested exceeded the
band’ s minimum entitlement under treaty) and the location of theland to beset aside. Agent Card’'s
request that 4000 sgquare miles be set aside was not granted, but in 1935, federd and provincial
officialsagreed to set aside approximately 77.5square milesof land (after deducting thewaer areas)
for the Band as IR 201. The surveyor who set aside IR 201 stated that it was “without a doubt the
best revenue producing tract in the north country, asit isanatural breeding ground for fur bearing
animals and game birds, which afford both revenue and sustenance for this band of Indians.
Thousands of muskrat are taken annually from the area between the East channel of the river and
Fletcher Channel.”*

The evidenceis clear and unequivocal that both the Band and the government knew that IR
201 was selected specifically because itsrich hunting and trapping would secure a stabl e source of
incomefor membersof the First Nation. To avoid any misunderstanding over the purpose for which
IR 201 was set aside, the federal government requested that the provincial Order in Council
transferring administration and control of the reserveto the Department of Indian Affairs expressly
state that “these Indians are granted exclusive hunting and trapping privileges within the area”
because “much of the area. . . is of no other commercia value.”*’

Theelders' testimony and various historical sources confirm that pressure from non-Indian
trappersin the 1920s and 1930s created in Chief Laviolette and Agent Card a sense of urgency to
have set aside within thedeltaan extensive area of land as reserve over which members of the First
Nation would have the exclusive right to hunt, fish, and trap. The evidenceisclear that IR 201 was
sel ected specifical ly because of itsunique ecology and rich resources of game, muskrat, waerfowl,
and fish. The elders of the First Nation provided consistent and uncontradicted testimony that

166 H.W. Fairchild to Chief Surveyor, 4 November 1931, p. 2, and Fairchild to Secretary, Department

of Indian Affairs, 16 December 1931, p. 3, in NA, RG 10, vol. 7778, file 27134-1
167 Deputy Superintendent General H.W. McGill to JohnHarvie, Deputy Minister, Department of
Lands and Mines, Edmonton, August 23, 1935, NA, RG 10, vol. 7778, file 27134-1
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hunting, trapping, and fishing were essential to their livelihood and economy prior to and after the
creation of IR 201. Thiswas the dominant purpose for the selection and survey of IR 201.

Canada points out, however, that the Supreme Court of Canada hdd in Badger and R. v.
Horseman that Article 12 of the NRTA™® “evidenced a dear intention to extinguish the treaty
protection of the right to hunt commercially,” although the “right to hunt for food continued to be
protected and had infact been expanded by theNRTA.” ** Sincethe NRTA eliminated thetreaty right
to hunt, fish, and trap commercially, Canada’s position correctly states that what “we are left with
are treaty rights to hunt, fish and trap for food circumscribed with respect to both geography and
regulatory authority.”*"

Although we do not dispute the accuracy of this position, the emphasis that Canada places
on the limits of the treaty right to hunt, fish, and trap for food is entirely misleading becauseit fails
to take into account the true nature and extent of the legal and economic interests of the First Nation
that were affected by the dam. First, it should be bornein mind that the treaty right to hunt, trap, and
fish for food is an important economic benefit in its own right. Deprived of the ability to exercise
thisright, members of the First Nation suffered hardship because they had to rely more heavily on
store-bought goodsrather than fish and gamethey caught themsel ves. Second, eventhoughthetreaty
right to hunt, fish, and trap for commercial purposes had been extinguished by the NRTA, the fact

remains that the provincid regulatory regime sanctioned commercial trapping and fishing, so the

168 Natural Resources Transfer Agreement, 1930 (Constitution Act, 1930, Schedule 2), para. 12

states:

In order to secure to the Indians of the Provincethe continuance of the supply of game and fishfor
their support and subsistence, Canada agrees that the lawsrespecting game in force inthe Province
from time to time shall apply to the Indians within the boundaries thereof, provided, however, that
the said Indians shall have the right which the Province hereby assures them, of hunting, trapping
and fishing game and fishfor food at all seasons of the year onall unoccupied Crown lands and on
any other lands to which the said Indians may have aright of access.

169 It should also be noted that in Horseman, Mr Justice Cory recognized that it might be unfair to
allow the unilateral extinguishment of the commercial right to hunt, but Parliament had the power to alter this
important treaty right. He stated that, “although it might well be politically and morally unacceptable in today’s
climate to take such a step as that set out in the 1930 Agreement without consultation with and concurrence of the
native people affected, nonetheless the power of the federal government to unilaterally make such a modification is
unguestioned and has not been challenged in this case”: R. v. Horseman, [1990] 1 SCR 901 at 933-36, [1990] 3
CNLR 95 at 104-6.

170 Submissions on Behalf of the Govemment of Canada, September 8, 1997, p. 27.
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First Nation continued to rely heavily on thesubstantial income derived from trapping in and around
IR 201 until the Bennett Dam virtually destroyed the ecology of the delta and the economy of the
reserve. Furthermore, we cannot overemphasize that IR 201 wassel ected by the First Nation and set
aside by Canadaunder theterms of Treaty 8 to protect the reserve as ahunting, fishing, and trapping
areafor the exclusive use and benefit of the First Nation. The harvesting of game and fish on the
reserve was itself an exercise of the First Nation’s treaty rights and the FHrst Nation continued to
harvest and sell furs and fish because this commercia activity was alowed by the provincia
regulatory regime with respect to game and fish.

Based on thehistorical evidencebeforeusinthisinquiry, wemakethefollowing conclusions
regarding the nature and content of the First Nation’ streaty rights. First, the Crown’ sobjective and
purpose for entering into Treety 8 was to extinguish Indian or aboriginal title to the treaty area and
to open those lands for settlement, mining, lumbering, trading, or other purposes. At the sametime,
the federal Crown agreed to protect the Indian economies and ways of life, which were based upon
hunting, trapping, and fishing in their traditiond aress.

Second, the reason the First Nation adhered to Treaty 8 wasto protect itsrightsto hunt, trap,
andfish. Elders' testimony confirmsthat theserightswere fundamental to the First Nation’ sculture,
community, economy, and way of life. The Treaty Commissioners’ strong assurancesand guarantees
that these rights woud continue, and the promise of other benefits, were the inducements that
ultimately persuaded the leaders of the day to sign the treaties.

Third, IR 201 was selected by the band because of its rich environment and abundance of
muskrat, game, fish, and birds. Canadaset aside| R 201 for the express purpose of providing the First
Nation with exclusive rights to hunt, fish, and trap over this area and to protect the First Nation’s
ability to continueitstraditional way of life and economy. Thiswasjustified by federal officialson
the grounds that IR 201 had no other commercial value. Given the Crown’s particular course of
conduct in setting aside IR 201 for the exclusive use and benefit of the First Nation to assist it in
exercisingtraditional pursuits, it was reasonabl e for the First Nation to expect that the Crown would
take reasonabl e steps to protect the natural resources on IR 201 to ensure that its treaty rights and

entitlements had meaningful content.



Athabasca Chipewyan First Nation Inquiry 73

Although it is our view that the Crown provided a specific undertaking to the Athabasca
Chipewyan First Nation to protect IR 201 for its exclusive use and benefit, we do not intend to
suggest that the Crown was obligated to take positive stepsto protect the First Nation’ streaty rights
and IR 201 from even the slightest encroachment by athird party. However, thefactsinthiscase are
so stark and the impacts on the First Nation so severe that we have no difficulty in finding that the
Crown had aduty to takereasonable stepsto protect IR 201 from extensive environmental damage.

In light of the importance of the factsin thiscase, it is hel pful to summarize our findings on
the nature and extent of the damages to IR 201 at this point. In 1967, the Bennett Dam was
completed and regulation of the Peace River began in the spring of 1968. Although the First Nation
had not been given any advance notice of the dam or its effectson water levelsinthe delta, it was
not long before the environmental ramifications of the dam became apparent. The federal
government’ s avareness of thedam’ s adverse efectson the deltais confirmed in aJuly 17, 1970,
memorandum, which stated that “[ d] amage to wildlife habitat in the vicinity of Lake Athabaska has
been immediate and severe.” '™ Three days later, the Deputy Minister of Indian Affairs confirmed
that thetreaty rightsof the First Nation and itsvery economic livelihood had been seriously affected.
The Deputy Minister confirmed tha the * Indians and Metisin the Fort Chipewyan area previously
derived between $100,000 to $250,000 ayear from harvesting muskrat, ducks and geeseinthe Ddta
and Lake Athabasca, not to mention the commercial fishing activity.”*"

The elders’ testimony on this point is unequivocal. Elder Madeline Marcel aptly expressed
the repeated concerns of elders who had witnessed the decline of resources on IR 201:

When the lake started drying out after the Bennett Dam was built, the muskrats
declined. And when the muskrats declined, other fur bearing animals like the mink
and everything el se started to decline. And today there ishardly anything, nothing.*"

n J. Austin, Deputy Minister, Energy, Minesand Resources, to theMinister, Juy 17,1970 (ICC
Exhibit 1B, tab 12F, ICC pp. 275-76). Emphasis added.

172 H.D. Robinson, Deputy M inister of Indian Affairs, to J. Austin, Deputy Minister of Energy, Mines,
and Resources July 20, 1970 (1CC Exhibit 1B, tab 12g, ICC p. 279). Emphasisadded.

173 ICC Transcript, October 10, 1996, p. 35 (Madeline Marcel). Similar tesimony was made by
Daniel M arcel, Chief Cyprien, and other elders, as reviewed in the historical section of the report.
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Elder Daniel Marcel also informed the Commission that the First Nation’ strapping heritage hasall
but disappeared:

Since Bennett Dam came into effect we started losing water and without
water there was no muskrat. | don’t know what is going to happen in the future. |
worry about that alot. Because of the Bennett Dam, thelakeswherewenormallytrap
and harvest our muskrat were dried out. And when that happened there wasnothing
totrap and all thoselakes, likethe Frezie Lake behind their home, willows started to
grow all over the area. Andif this goeson, in another few years there won't be any
lake. And once there is no lake, there is nothing to trap.

And another areais north of Big Egg Lake. Onetime | remember there was
about 20 trappers on that one lake trapping muskrat in the spring. Since the water
start drying out, the lake start drying out, that lake dried out. Today, | don't know
wherethat lake is. It isjust willows and just land now.

When there were plenty of muskrats on Reserve 201, it was very easy for me
togoand kill 100 muskratsaday. Today when | look at the Reserve 201, all the areas
that | have trapped, | don’t know if | will [be] ableto kill even one muskrat . .. We
used to live by killing muskrats. Now | don’t know how those animals survive out
there. .. After Bennet Dam was built, the Reserve 201 started drying up slowly year
after year . . . Asfar as| know | am the only onethat still tries to go out there now
and then, but for dmost nothing. There is nothing to trap out there. I still go out.*™

The pictures of Egg Lake, takenaround 1974 and in 1994, provide graphic evidence of what Elder
Daniel Marcel meant when he said that he no longer knowswherethat lakeis. Although it was once

arich areafor muskrat trapping on IR 201, the marshy shores of Egg Lake have disappeared.*’”

174 ICC Transcript, October 10, 1996, pp. 56-58 (Daniel Marcel).
s These pictures arereproduced from the Northern Rivers Basin Study, which provided the
following caption and description at page 23 of the report:

Thenand Now: Egg Lake is one of the perched basins of the Peace-Athabasca Deltathat is only
replenished by periodic overland flooding. Its marshy shores were once a focal point for fur
trappers and a haven for waterfowl. In fact, this lake once set the Hudson’s Bay Company standard
for high quality muskrat pelts. In the absence of these floods over the last two decades, Egg Lake is
being transformed into aterrestrial ecosystem marked by grasses and willows.
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Perhaps the most compelling and memorable words in this inquiry came from Elder
Josephine Mercredi, who compared how lifewas beforelR 201 dried out with how thingsaretoday:

When | used to trap with my husband on Reserve #201 there was a lot of
water and because of alot of water, we had alot of muskrat. And | used to walk back
inthe sloughs and | set traps along the small sloughswhere white men didn’t bother
with because they werelooking for bigger areas. But | trapped in those smaller areas
and there were lots of muskrats. | ran my traps in the morning and picked up
muskrats off the trap. And | went back in the evening and there were the same
amount again taken. So | looked at the traps twice a day and | got muskrats both
times.

Today if people have to go back to set their traps on Reserve #201, there
would be nothing in the traps for them to pick, maybe because there is no water.
Without water, there are no muskrats. There is, where |akes were where | had traps
in years back, thereis only willows and grass and just adense bush now in many of
those little lakes. . .

Today you go on Reserve, you look, you listen for the sounds of birds,
waterfowl, ducks, geese. You don’'t hear anything anymore'™

Itistelling that only some members of the band actualy livedon IR 201 when it was a prime area
for trapping, yet many other memberswho lived off thereserveat locationslike Jackfish Lakewould
moveto thereservein March of every year for the muskrat trapping season.'”” The primary purpose

of the reserve was not to serve residential needs but to provide an econamic livelihood for people

176 ICC Transcript, October 10, 1996, pp. 51-52 (Josephine Mercredi).

1 See elders testimony in1CC Transcript, October 10, 1996, pp. 46-56.
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who had few alternative means of income. Today, only afew people go back to the reserve, and it
no longer hasany real valueto the First Nation because of the massive declinein muskrat habitat and
other fur-bearing populations on IR 201.'"®

Legal counsel for the Frst Nation summarized theimpactsonthereserveand theFirst Nation

in these terms;

The use and benefit for which Reserve #201 was selected has been eradicated. As
Chief Cyprien testified, it no longer hasany valuefor trapping and hunting. “There
are no muskrats, no water . . . and no other animals which feed off the muskrats.”
ACFN members still go to the Reserve because it has historical and spiritual value
for them. It has no economic value and the number of muskratsand other animalsare
so small that only Daniel Marcel goes there from time to time for the purposes of
hunting and trapping. It is not possible for ACFN members to effectively exercise
their treaty rights in other parts of the Delta, because the whde Delta has been
affected by the Bennett Dam.

The use and benefit of Reserve #201 has been de facto expropriated by the
withholding of water from the Peace River andthe Deltaastheresult of the operation
of the Bennett Dam. . . Asthe elderstestified at the community session, many of the
lakesin Reserve #201 have dried up and lakes and waerways which were formerly
used as a transportation route and for habitat for fish, birds, and water fowl, have
dried up, rendering the land unusable.*”®

In our view, the First Nation’s submissions are compelling, particularly because the
intentions of the First Nation in selecting IR 201 and of Canada in setting it aside as an exclusive
hunting, fishing, and trapping areafor the First Nation have been amost entirely frustrated by the
ecological destruction of the delta. It is clear to us that the ostensible value of the First Nation’s
treaty rightsto hunt, trap, and fish for food was diminished to thepoint that the valueof theserights
in respect of its reserve lands had become practically non-existent. The construction and operation
of the Bennett Dam substantially interfered withthe First Nation’s use and benefit of IR 201 and its
treaty rightsto hunt, fish, and trap for food. Asisglaringly apparent from the evidencein this case,
itismorethan the First Nation’ streaty rightsto hunt, fish, and trapfor food that have been affected,;

the First Nation’s very way of life and its economic lifeblood were substantially damaged as the

178 See Chief Cyprien’s testimony, ICC Transcript, November 27, 1996, pp. 168-69.

179 Submissions on Behalf of Athabasca Chipewyan First Nation, June 1997, p. 55.
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Government of Canada, armed with full knowledge of the ecological destruction that would ensue,
did nothi ng.

Tofocus, as Canada has suggested, only on the treaty rights of the Frst Nation to hunt, fish,
and trap for food istoo narrow and excludes other legitimate uses of IR 201. The fact of the matter
isthat the Bennett Dam substantially diminished the First Nation’s beneficial use of IR 201 andits
ability to earn alivelihood from commercia trapping. Even though the ability to earn alivelihood
isnot, strictly speaking, atreaty right, the harvesting of muskrats and other fur-bearing animal stook
place largely on the reserve itsel f, and the sale of furs was alowed by the provincial regulatory
regime respecting game.

In our view, no reasonable interpretation of Treaty 8 could allow either the Government of
Canada or a provincial government to destroy the ability of a First Nation to exercise its treaty
harvesting rightsor to alter fundamentally the environment upon which those activitieswere based.
Nor do we believe tha a reasonable interpretation of Treaty 8 would allow any government to
effectively destroy the very economies upon whichthe Indians' signature of Treaty 8 was premised.
Evenif weareincorrect in these two conclusions it issurely clear that no reasonable interpretation
of Treaty 8would allow the subgantial interference with treaty rights on reserve land set aside by
Canada specifically as an exclusive hunting, fishing, and trapping areafor the use and benefit of the
First Nation. Despitethe Crown’ sundertaking to protect theselandsfor the exclusiveuse of theFirst
Nation, the construction and operation of the Bennett Dam deprived the First Nation of the beneficial
use of itstreaty entitlement.

The inequity of the result is dramatic. The federal Crown’s right to take up lands for
settlement and other purposes has certainly been exercised in the Treaty 8 area. The First Nations
have honoured their part of the treaty, and the Crown has received the benefits of that treaty in the
form of lands and resources worth untold millions of dollars. Y et the consideration received by the
First Nation under Treaty 8, namely, theright to hunt, trap, and fish and the exclusive right to the
beneficial use of a mere 77 square miles of land in IR 201 has been rendered amost entirely
valuel ess because of the ecological destruction of those lands — a consequencethe Government of

Canada could have prevented, but chose not to.
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For the above reasons, we have no hesitation in concluding that members of the Athabasca
Chipewyan First Nation suffered extreme hardship and economic loss asaresult of the destruction
of the delta and environmental damages to IR 201. Given the severity of the impact on this
community, it is our view that members of this First Nation were and are entitled to expect the
Crown to take reasonable steps to prevent, to mitigate, or to seek full compensation for the
destruction of the First Nation’ seconomic livelihood, for damagesto IR 201, and for thesubstantial
infringement onitsfood harvesting rightsunder Treaty 8. Although the dutyto take reasonabl e steps
to protect IR 201 or to seek compensation is not expressly provided for in the treaty, we find the
reasoning of La Forest Jin Mitchell v Peguis Indian Band compelling in this regard:

It would be highly incongruous if the Crown, given the tenor of its treaty
commitments, were permitted . . . to diminishin significant measure the ostensible
value of the rights conferred.*®

The purpose for which IR 201 was selected and the First Nation’ s beneficial interestin the reserve
were based on the continued ability to hunt, trap, and fish. The extensiveinfringement onthesetreaty
rights and entitlements has essentially deprived the First Nation of alarge measure of the benefits
and consideration provided for under the termsof Treaty 8. It isfor this reason that members of the
First Nation are, at thevery least, entitled to compensation for its damages. To suggest otherwise

would run afoul of this oft-quoted principle from Sparrow:

This court found [in Guerin] that the Crown owed a fiduciary obligation to the
Indians with respect to the lands. The sui generis nature of Indian title, and the
historic powers and responsibility assumed by the Crown constituted the source of
such a fiduciary obligation. In our opinion, Guerin, together with R. v. Taylor and
Williams'®*, ground a general guiding principlefor s. 35(1). That is, the government
hastheresponsibilityto act inafiduciary capacity with respect to abariginal peoples
The relationship between the government and aboriginals is trust-like, rather than
adversarial, and contemporary recognition and affirmation of aboriginal rights must
be defined in light of this historic relationship.'®

180 Mitchell v. Peguis Indian Band (1990), 71 DLR (4" 193 (SCC) at 230.
181 R. v. Taylor and Williams (1981), 62 CCC (2d) 227, 34 OR (2d) 360 (CA).

182 R. v. Sparrow (1990), 70 DLR (4" 385 at 408 (SCC).
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Counsel for the First Nation suggested that the common thread running through the caselaw

isthe notion that the Crown has afiduciary duty to proted reserve lands for the benefit of Indians:

A broad and purposiveview of the Crown’ sfiduciary obligationsto preserve
and protect the Indians’ interest in reserve lands is a thread which runs through all
judicial considerations of the issue. The overriding consideration which will inform
the specific fiduciary dutieswill bethe preservaion of theIndans' interest intheuse
and benefit of thelands. The exercise of Indian hunting, fishing, and trgpping rights
are intrinsic to the [Athabasca Chipewyan First Nation's] use and benefit of the
reserveland. Whether the threat to the interest isdirect dispossession, such asin the
case of a surrender, or indirect loss, such as through collection remedies available
against non-Indian interests or loss of use by reason of environmental damage, the
resultant loss of use and benefit of the land is the fundamental issue.'®®

Weagree. Thethrust of thecasesreviewed by the Commission emphasizesthefiduciary relationship
between the Crown and aboriginal peoplesand thehistorical undertaking of the Crown to protect the
Indianinterest in land. Thisundertaking is reflected in the Royal Proclamation of 1763, the Indian
Act, and in the solemn promises contained in the treati es between theCrown and aborignal peoples.
To usethe language of Justice La Forest in Hodgkinson, the broad scope and power assumed by the
Government of Canada with respect to Indians and reserve lands confirmthe existence of a power-
dependency rel ationship between the Crown and First Nations and areasonabl e expectation that the
Crown would protect and preserve reserve land for the use and benefit of the First Naion. Thisis
further reinforced in this case by the specific nature of the relationship and treaty promises between
the Crown and the First Nation.

We are, of course, aware of the Crown’s arguments that, although the First Nation may be
entitled torecover damagesfor nuisance, trespass, or interferencewithitstreaty rights, such damages
arerecoverablefrom those personsor entitieswho were responsible for the damages, not the federal
Crown. However, our finding that the Crown had a duty to take reasonable steps to prevent, to
mitigate, or to seek compensation for damagesto IR 201 and the First Nation’ streaty rights caused
by athird party is reinforced by the fact that the Crown had scope for the unilateral exercise of a

183 Submissions on Behal f of Athabasca Chipewyan First Nation, June 1997, p. 66.
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power or discretion affecting itsreservelands and treaty rights. Thistakesusinto the second branch

of our three-stege analysis.

Unilateral Discretion or Power Affecting First Nation’s Lega or Practical Interests
In Apsassin, McLachlin J held that the Crown must have some unilateral discretion or power that
it can exercise with respect to the First Nation’s legal or practical interests before afiduciary duty
will be imposed by the courts. The Firg Nation submits that the Indian Act as awhole confers on
the Crown unimpeded control with respect to the management of reserve lands, which in itself
established a general fiduciary duty on the part of the Crown. In addition to section 18(1) of the
Indian Act, there are a number of other provisions that clothe the Minister of Indian Affairsor the
Governor in Council (i.e., thefederal cabine) with substantial scope and power with respect tothe
management and development of reserveland.’® Nor are the Crown’ sfiduciary obligations simply
confined to surrendered lands; they extend to unsurrendered reserve lands, the title to which is
vested in the Crown for the collective use and benefit of an Indian band.

Although counsel for the First Nation acknowledged that the Crown can narrow the scope
of itsfiduciary duties with respect to reserve lands, counsel asserted that this narrowing can only be
accomplished through the express devol ution of the Crown’ s powers over reserve landsto the band

pursuant to section 60 of the Indian Act:

60.(1) The Governor in Council may at the request of a band grant to the band the
right to exercise such control and management over landsin thereserve occupied by
that band as the Governor in Council considers desirable.

(2) The Governor in Council may at any time withdraw fromaband right conferred
on the band under subsection (1).

184 Various provisionsunder the Indian Act confer broad power and discretion in the federal Crown

over the management and protection of Indian reserve land. For example, see sections 20 (possession of landsin
reserve); 28 (Minigerial permitsfor use and occupation); 29 (exemption from seizure); 30 (penalty for trespass); 34
(authority of superintendent and Minister re: maintenance of roads, bridges, etc.); 35 (lands taken for public
purposes); 37 (surrenders and dedgnations); 58 (uncultivated or unused lands); and 93 (removal of material from
reserves).
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Even thisauthority, it isargued, must be exercised with due regard to the Crown’ sfiduciary duty to
ensurethat “the First Nation had the requisiteknowledge, expertise, financial and technical resources
to properly manage the administration of the reserve.” ¥ According to counsel for the First Nation,
it is notable that, on the facts before us, the First Nation has never made such arequest for control
and management of itsreserve lands. And, since an Indian agent was maintained at Fort Chipewyan
until the mid 1970s, the Crown apparently did not consider it desirable to confer such aright upon
the band.

Canada contends that the Crown did not have unilateral power or discretion to protect and
preservethe First Nation’sreserve lands and treaty rightsin thiscase, becausethelndian Act did not
precludethe First Nation from commencing legal proceedings against BC Hydro for environmental
damagesto thereserve. Therefore, Canadasubmitsthat the Hrst Nation had suffident power toseek
the appropriate remedy on its own, which it did by initiating legal proceedingsin 1970.

Asastarting point, it isimportant to recogni zethat the Crown’ sfiduciary obligationsare not
absolute and can be narrowed on the facts of any gven case. In Guerin, Dickson J confirmed that
“[t]hediscretion whichisthe hallmark of anyfiduciary relationship is cgpabl e of being considerably
narrowed in aparticular case. Thisisastrue of the Crown’sdiscretion vis-a-visthe Indiansasit is
of the discretion of trustees, agents, and other traditional categoriesof fiduciary.”*® For instance, the
Crown'’ sdiscretion under section 18(1) of theIndian Act can be narrowed by theterms of any treaty,
surrender, or other provisions of the Indian Act. Therefore, itis necessary to examine carefully the
applicable statutory provisions, the nature of the relationship between the First Nation and the
Crown, theextent of the Crown’ spower and discretion over mattersaffecting the First Nation’ slegal
or practical interests, and, finally, the extent to which the First Nation exercises its own autonomy
over decisions affecting its interests.

Looking at the statutory scheme under the Indian Act, it is clear that the Act provides the
Minister of Indian Affairsand the Governor in Council with extensive powersover the management

and development of reserve land. Section 18(1) in particular confers a broad discretion on the

185 Submissions on Behalf of Athabasca Chipewyan First Nation, June 1997, p. 74.

186 Guerin v. The Queen, [1984] 2 SCR 335 at 387, [1985] 1 CNLR 120 at 139.
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Governor in Council to determine whether any use of reserveland is for the benefit of an Indian
band. The difficulty in this case isthat sections 18 and 31 of the Indian Act do not give the Crown
any unilateral power to prevent third parties from damaging reserve lands. Accordingly, Canada
asserts that the First Nation was “never precluded in lav from taking legal action against the
Province of British Columbia or B.C. Hydro whether under s. 31 of the Indian Act of 1952 for
trespass or in nuisance.”*®

Although it could be said that the First Nation exercised ameasure of autonomy with respect
todecisionsaffectingitsinterestin IR 201, Canadaal so had the scope to exercise some of itspowers
under the Act inaunilateral fashion. For instance, the Crown had the authority toinitiate trespass
proceedings on behalf of the First Nation (assuming that the facts support an action in trespass) and
presumably was entitled to protect the First Nation’s interests and the Crown'’ stitle in the reserve
by initiating alegal action in nuisance. However that may be, it strikes us as patently unreasonable
for Canadato assert that it had no obligation to do anything to protect IR 201 from damages caused
by the Bennett Dam, simply because the First Nation wasin aposition to seek the appropriate legal
remedy (which it indeed sought, albeit unsuccessfully because it apparently lacked the resourcesto
pursue the matter).

In our view, Canada snarrow interpretation of itsfiduciary obligationsisnot consistent with
the honour of the Crown and the tenor of its promises under the terms of Treaty 8. In light of the
severity of the impact on the band’ streaty rights and interest in IR 201, we find that the particular
factsand circumstancesin this case triggered the Crown’ sfiduciary duty to take reasonabl e stepsto
protect the band’ s reserve land from degradation caused by the construction and operation of the
Bennett Dam. Whilewe take Canada’ s point that the First Nation wasnot precluded from initiating
itsown legal proceedings, the devastating impacts of the dam on theFirst Nation’ streaty rights and
interestin IR 201 demanded that the Crown take some action to protect the Firg Nation’ s interests
and to prevent the destruction of itsway of lifeand livelihood. The fact that the First Nation did not
have the resources to pursue the action against BC Hydro demonstratesits vulnerability under the

circumstances. Although the Crown knew at least as early as 1959 that the dam might have

187 Submissions on Behal f of the Goverment of Canada, September 8, 1997, p. 23.



Athabasca Chipewyan First Nation Inquiry 83

significant hydrological and ecological effeds onthedeltaand IR 201, it did nothing to prevent the
First Nation from harm. The Crown did not even inform the First Nation of the Peace River project
and its potential adverse effects on the delta. Although there was precedent for the Crown to study
and assess the potential impacts on hydro projects—sinceit had doneso inrelation to the Columbia
and Kootenay Rivers — it made little effort to review the effects of the enormous Bennett Dam
project on one of the most ecol ogically sensitive areas on the continent. It simply defies belief that
nothing was done to address these concerns before it was too late.

The Crown’ s reply to the First Nation’s assertions that it had a fiduciary duty to protect IR
201 issimply that itdid not have any unilateral power or discretion to intervene in the Peace River
power development project to prevent or to mitigate damages caused to the reserve. We disagree.
Itisour view that, onthe specificfacts of this case, the Crown had significant power and discretion
at its disposal, pursuant to its regulatory authority under the Navigable Waters Protection Act
(NWPA), with respect to theconstruction and operation of Benmnett Dam. Thisregulatory authority,
inturn, gavethe Crown abroad discretion to protect intereststhat fall withintheexclusivelegisative
authority of the federal Crown. Furthermore, the Crown’s regulatory authority and discretion to
protect other matters of federal interes could, infact, be exercised in a unilateral manner, whereas
the First Nation did not have such powers or discretion at its disposal.

The 1956 amendmentsto the Navigable Water s Protection Act provided thefederal Minister
of Public Workswith the following authority:

4.(1) No work shall be built or placed in, upon, over, under, through or across any navigable
water unless

@ the site and plans thereof have been approved by the Minister;
(b) thework isbuilt, placed and maintained in accordance with the plansand the
regulations.

(2) Thissection doesnot apply to any work, other than abridge, boom, dam, aboiteau
or causeway, if in the opinion of the Minister

€)) the work does not interfere substantially with navigation, and
(b)  thevalue of the work does not exceed five thousand dollars.®

188 Navigable Waters Protection Act, RSC 1952, c. 193, as amended by SC 1956, c. 41.
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If awork was built or placed upon a site that had not been approved in advanceby the Minister of
Public Works, or if it was not maintained in acoordance with the approved plans and regulations,
section 5(1) of the NWPA gave the Minister of Public Worksthe legislative power to remove and
destroy the work."® Section 5(2) also gave the Minister the authority to approve a project after
construction has commenced. The 1969 amendments to the NWPA are similar to the 1956 version,
since they also require the approval of works, including dams, and provide the Miniger of Public
Works with a broad remedial power to order the owner to remove or to alter awork built without
prior approval or not maintained in accordance with pre-approved plans and regulaions.'®

A thorough consideration of thefacts, the provisions of the NWPA, and therelevant case law
on this subject leads us to conclude that the NWPA applied to the Bennett Dam, and alicence was
required by BC Hydro for the construdion and operation of the dam. Indeed, the federal Crown was
also of the opinion that the NWPA applied at all material times, as evidenced by the 1970

memorandum of the Deputy Minister of Energy, Mines, and Resources:

Bennett Dam was licensed in 1962 by the Comptroller of Water Rights of British
Columbia. Advised by Public Works that a federal permit was required under the
Navigable Waters Protection Act, the province refused to make application on the
ground that the Peace River was not considered navigable at the dam site. Public

189 Section 5(1) of the 1956 Navigable Waters Protection Act states:

5. (1) Any work to which this Part applies thatis built or placed upon a site not approved by the
Governor in Council, or is not built or placed in accordance with plans so approved, or having
been so built or placed, is not maintained in accordance with such plans and the regulations, may
be removed and destroyed under the authority of the Governor in Council by the Miniger of
Public Works, and the materials contained in the said work may be sold, given away or otherwise
disposed of, and the costs of and incidental to the removal, destruction or disposition of the work,
deducting therefrom any sum that may be realized by sale or otherwise, are recoverable with costs
in the name of Her M gjesty from the owner. [Emphasis ad ded.]

190 In 1969, the relevant sections of the NWPA were amended to read as follows:

4.(1) No work shall be built or placed in, upon, over, under, through or across any navigable water

unless

(a) the work and the Ste and plansthereof have been approved by the Minister upon such
terms and conditions as he deems fit prior to commencement of construction . . . .

(2) This section does not apply to any work, other than a bridge, boom, dam or causeway if, in the

opinion of the Minister, the work does not interfere substantially with navigation.
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worksreferred the matter to the Department of Justice which opined that the Act did
apply. Public Works decided not to pressthe province, although a memo dated April
18, 1967 by the Deputy Minister of that Department to his Minister indicatesthat the
damis considered illegal .***

Other government correspondence confirms that the Deputy Minister of Public Works,
Major-General H.A. Young, “reminded” the province in 1962 that a federal permit was required
under the NWPA.** The Chairman of BC Hydro responded in 1962 by assertingthat no licencewas
required, because the Peace River was not navigable “at the dam site.” This assertion is specious,
since principles of common law clearly establish that navigability isnot determined by reference to
the site of the proposed work only; rather the whole water body must be looked at to determine
whether that body of water isin fact navigable.®® This point was made in Friends of the Oldman
River Society v. Canada,*** wherethe Supreme Court of Canadaheld that theregulation of navigable
waters must be viewed functiondly as an integrated wholeto ensure that projects which obstructed
navigation at one point in a navigable water were considered in respect of impacts on navigahility
at another point dong a navigational system. JusticeLa Forest, writing for the mgority, also held
that the Act applied to the provincial Crown:

Certain navigable systems form a critical part of the interprovincia transportation
networks which are essertial for international trade and commercial activity in
Canada. With respect to the contrary view, it makes little sense to suggest that any
semblance of Parliament’ s legidlative objective in exercising its jurisdiction for the
conservancy of navigablewaterswould be achieved were the Crown to be excluded
from the operation of the Act. The regulation of navigable waters must be viewed
functionally as an integrated whole, and when so viewed it would result in an
absurdity if the Crown in right of a province was |&ft to obstruct navigation with

o1 J. Austin, Deputy Minister, Energy, Minesand Resources, to theMinister, Juy 17,1970 (ICC

Exhibit 1B, tab 12F, ICC pp. 275-76).

192 SC 1956, c. 41.
103 See, for instance, International Minerals & Chemicals Corp. (Canada) Ltd. v. Canada (Minister of
Transport) (1992), 58 FT R 302 at 310-13 (FCTD); Coleman v. Ontario (Attorney General) (1983), 27 RPR107 at
113, 119 (Ont. HC); Stephens and M athiasv. MacMillan et al., [1954] OR 133 at 140-45; Quebec (Attorney
General) v. Fraser (1906), 37 SCR 577 at 594, 597.

lo4 Friends of the Oldman River Society v. Canada (1992), 88 DLR (4™ 1 (SCC).
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impunity at one point along a navigational system, while Parliament assiduously
worked to preserve its navigability at another point.*

In determining whether awater isnavigable, the“ ruleisthat if waters are navigableinfact, whether
or not the waters are tidal or non-tidal, the public right of navigation exists.”*%*

It is clear that many locations along the Peace River and throughout the Peace-Athabasca
Deltawere navigable. Therefore, apermit was required for the Bennett Dam. The report conducted
by the federal government in 1962, entitled “The Effect of Regulation of the Peace River,”
emphasized the importance of navigation on the Peace-Athabasca river system for trade and
commerce and concluded tha the dam “will materially affect the regimen of the Peace River and
thusthe SlaveRiver, Great Slave LakeandtheMackenzieRiver.” Eventhough thereport stated that
it was not obvious whether the dam project would be detrimental to navigation, and that “any
detrimental effect would probably be most serious during the filling of the reservoir,” the Water
Resources Branch obviously considered the Peace River and the delta area to be navigable.*”

We also reject Canada’ s assertions that the NWPA did not apply to the Bennett Dam on the
grounds that the evidence was equivocal on whether the regulation of the Peace River would
interfere with navigation. Whether an actual adverse impact on navigation was anticipated is
immaterial, because the NWPA provides that the requirement for approval by the Minister applies
to all dams constructed on navigable waters. Section 4(2) of the 1956 Act statesthat the Minister’s
approval is not required for any work, other than a dam, if the Minister is of the opinion that it will

105 Friends of the Oldman River Society v. Canada (1992), 88 DLR (4™ 1 at 39 (SCC). Emphasis
added. La Forest J also held that the federal Crown has jurisdiction over navigation both by virtue of the “ancient
common law public right of navigation” and the constitutional authority over the subject matter expressed under
section 91(10) of the Constitution Act, 1867 which assigns exclusive legislative authority over “Navigation and
Shipping” to the federal Parliament. La ForestJ held that the provincial Crown, and any grantee of the provindal
Crown, were bound by the NWPA in constructing the Oldman dam and tha any proprietary right which the province
of Alberta may have had in relation to the bed of a river was still subject to the excludve legislative jurisdiction of
Parliament:

Neither the Crown nor the a [sic] grantee of the Crown may interfere with the public right of
navigation without legislative authorization. T he proprietary right the Crown in right of A Iberta
may have in the bed of the Oldman River is subject to that right of navigation, legislative
jurisdiction over which has been exclusively vested in Parliament (at 38).

106 Friends of the Oldman River Society v. Canada (1992), 88 DLR (4™ 1 at 34 (SCC).

1o7 Department of Northern Affairsand National Resources, Water ResourcesBranch, “The Effect of

Regulation of the Peace River, Interim Report No. 1,” June 1962 (ICC Exhibit 1A, tab 3, ICC p. 56).
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not interfere substantially with navigation. The wording of section 4(2) in the 1969 NWPA is
essentially the same. In any event, the evidenceis clear that Canadawasaware that construction and
operation of thedam would have animpact on navigation evenif there was some question about how
extensive such impacts would be and whether they would be positive or negative in the long term.
Therefore, wefind that, because the Peace River was navigable and the work involved adamwhich
impacted on navigation, section 4 of the NWPA required that the site and plans for Bennett Dam be
approved in advance by the Minister of Public Works and that the dam be operated in accordance
with the plans and regulations. Because the construction and operation of the dam was never
approved, the Minister of Public Works had the remedial power to remove or to destroy the work,
or, alternatively, to approve the project after its completion. While it is extremely unlikely that the
Minister of Public Workswouldhave seriously entertained the use of this draconian power, thefact
remainsthat Canadahad considerable leverageto intervenein the construction and the operation of
the dam, because it had an express statutory power to do so.

Since the federal Crown had regulatory authority under the NWPA at all relevant times, it
remains to be considered whether the Crown had the discretion to exercise this power in a manner
that allowed the Crown to protect other federal interests, including the First Nation's interest inIR
201. Counsel for Canada submitted that any exercise of the authority under the NWPA for purposes
not related to navigation and shipping would be improper:

the NWP Act does not provide the Minister of Transport with the authority to prevent
worksfor other reasons such asimpacts on surrounding lands. It is submitted that to
attempt to exercise such authority would amount to the exercise of a discretionary
power on the basis of considerations irrelevant to the purposes of the NWP Act.
Courtshave the authority to judicially review and quash such improper exercises of
discretionary power. The NWP Act is aimed at protecting navigable waters and
regulating warks which impair navigability, it is not aimed at protecting land from
the effects that the works may have on land . . . The NWP Act was not meant as a
general purpose environmental protectionstatute and, it issubmitted, could not have
been used as one.™®

198 Submissions on Behalf of the Government of Canada, Septemver 8, 1997, p. 30. Emphasisin

original.
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Essentially the same argument was considered in the Friends of the Oldman River Society and
rejected by Mr Justice La Forest on this basis:

If the appellants are correct, it seemsto me that the Minister would approve of very
few works because several of the “works’ falling within the ambit of s. 5 do not
assist navigation at all, but by their very naure interfere with, or impede navigation,
for example bridges, booms, dams and the like. If the significance of the impact on
marine navigation were the sole criterion, it is difficult to conceive of adam of this
sort ever being approved. It is clear, then, that the Minister must factor several
elementsinto any cost-benefit analysisto determineif a substantial interferencewith
navigation is warranted in the circumstances.

Itislikely that the Minister of Transport in exercising hisfunctionsunder s. 5
always did takeinto account the environmental impact of awork, at least asregards
other federal areasof jurisdiction, such asindiansor Indianland. However that may
be, the Guidelines Order now formally mandates him to do so, and | see nothingin
this that isinconsistent with his duties under s. 5.'%

La Forest J not only found that it is appropriate for the Minister responsible for the NWPA to
consider the environmental impacts of awork on other federal areas of jurisdiction, such asIndians
and reserve lands, fisheries, and national parks, but he clearly dluded to the fact that the federal
Crown has always had the authority to consider environmental impacts on federal interests, even
before the advent of environmental screening and assessment procedures pursuant to the
Environmental Assessment Guiddines Order in 1984 and the enactment of the Environmental
Assessment Act in 1994. This result is consistent with La Forest J s finding that Parliament has
legiglative jurisdiction respecting environmental matters, at least to the extent that it relates to the
exercise of power over specific heads of jurisdiction, such as Indians and Indian lands, fisheries,
navigable waters, and national parks.

Finaly, itisimportant to obsarve that LaForest J held that the Minister of Transport had an
“affirmativeregulatory duty” because the NWPA providesfor a“legidatively entrenched regul atory
scheme . . . in which the approval of the Minister is required before any work that substantially

interferes with navigation may be placed in, upon, over or under, through or across any navigable

109 Friends of the Oldman River Society v. Canada (1992), 88 DLR (4th) 1 at 23-24 (SCC). Emphasis

added.
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water.”?° Although the Court considered amorerecent version of the Act, the view that the Crown
had apositive duty to exerciseitsregul atory authority under the NWPA issupported by thereasoning
of the Privy Council in Province of Bombay v. City of Bombay, cited with approval by LaForest J
in Friends of the Oldman River Society.

If it can be affirmed that, at the timewhen the statute was passed and received
theroyal sanction, it was apparent from itstermsthat its beneficent purpose must be
wholly frustrated unless the Crown were bound, then it may be inferred that the
Crown has agreed to be bound.**

Inview of LaForest J sfinding that the public right of navigation isparamount and takesprecedence
over the rights of the owner of awater bed, even whenthe owner isthe Crown, it stands to reason
that the object of the NWPA can only be fulfilled if the responsible Minister has a positive duty to
exercise the regulatory authority conferred on him by Parliament.

Therefore, we find that the federal Crown had the power at all material times to consider
whether the Bennett Dam would impact on federal interests, induding Indians and Indian lands,
under section 91(24) of the Constitution Act, 1867. We also find that the federal Crown had an
affirmativeduty to exerdseitsregulatory authorityand, in the courseof deciding whether to approve
the dam project, the Crown had the discretion to consider whether the dam’s construction would
impact on federal areas of interest, including the First Nation’ streaty rightsand interestsin IR 201.
Toread thelegidative and constitutional jurisdiction of the Crown in amore limited fashion would
frustrate the purpose of the Act, which, inits essence, is and was atool to regulate navigation and
to protect riparian owners from the harmful effeds of works constructed on navigab e waterways.
Even though there was no express wording binding the provincial Crown under the NWPA, the Act
by necessary implication bound the provincial Crown, whichwasrequired toreceiveapproval of any

works that could interfere with navigation.?*

20 Friends of the Oldman River Society v. Canada (1992), 88 DLR (4th) 1 at 30 (SCC).

21 Province of Bombay v. City of Bombay, [1947] AC 58 at 63, cited with approval in Friends of the

Oldman River Society v. Canada (1992), 88 DLR (4th) 1 at 32 (SCC).

2 Friends of the Oldman River Society v. Canada (1992), 88 DLR (4'" 1 at 38 (SCC).
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Inview of the findings above, we conclude that the Crown had aduty to act and broad scope
for the unilateral exercise of powe or discretion. It is also clear that Canada' s decison not to
exercise its power and discretion impacted significantly on the First Nation’s legd and practical
interests. We shall now address the third, and final, stage of the anaytical approach outlined in
Framev. Smith.

Peculiarly Vulnerable to or at the Mercy of the Fiduciary
The Commission finds that the First Nation was, in fact, peculiarly vulnerable to the Crown’'s
unilateral power and discretion to regulate theconstruction and gperation of the Bennett Dam. The
federal government waswell aware of the hydrod ectric devel opment plans of British Columbiaon
the Peace River prior to the completion of the dam. Following Premier Bennett's public
announcement of his government’s intentions to construct the dam in 1957, the Peace River
hydroel ecric development project became a high profile issue of the day. It is apparent from the
many books and articles written on Premier Bennett’ s vision to devel op the Peace River that there
was also a political dimension to the project, which took priority over discussions that had been
ongoing for years among British Columbia, Canada, and the United States to develop the hydro
potential of the Columbia River. With the establishment of BC Hydro in 1962, Premier Bennett
sought to ensure that British Columbiawould be the primary benefactor of theimmense wealth that
Bennett Dam would generate.® It is clear that the Crown knew very early that, given the magnitude
of this project, the regulation of the Peace River was likely to have significant effects downstream.
Infact, thehistorical record confirmsthat the federal Crown had undertaken a study in 1959 through
the Water Resources Branch to determine what effect the dam might have on navigation.

The First Nation was peculiarly vulnerable to the Crown’ s discretion and power because it
did not have knowledge of any real or potential effects of the dam. Notably absent in thefactsbefore

the Commission is any evidence that representatives of the government of Canada or of British

203 At the time, Premier Bennett explained why establishment of the B C Hydro and Power Authority

was necessary: “Because the federd government has refused to act in giving B.C. a fair return of thetaxes paid by
power corporations, it is this government’s policy to hav e basically all electric power and energy that is supplied to
the public under public auspices,” quoted in Earl K. Pollon and Shirlee Smith M atheson, This Was Our Valley
(Calgary: Detselig Enterprises, 1989), 196.
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Columbia consulted with the Athabasca Chipewyan FHrst Nation, or informed its members that the
ecol ogy, flora, and faunaof the delta could be significantly altered by the Bennett Dam. Nor wasthe
First Nation given an opportunity to provideinput intothe planning anddevel opment of theBennett
Dam. It was only when the water flow on the Peace River was cut off to fill the reservoir in 1968
that members of the Band began to realize that a structure built 650 kilometers away would have
significant implications on their lives and the land.

The delta began to dry out, and by 1970 Canada acknowledged that the impacts on wildlife
habitats"wereimmediateand severe.” Still, it took the efforts of agroup of scientists, actingon their
own initiative, as well as those of the Premier of Alberta, to draw the concerns of the aboriginal
residents of the delta areainto critical focus for the federal government. On July 2, 1970, Alberta
Premier Harry Strom wrote to Prime Minister Trudeau expressing his concems in relation to the

growing controversy ove the Bennett Dam. His letter is worth repeating:

In addition to the observed disbenefits to the trapping industry, and the
anticipated adverse results to the commercial fishing industry over the entire lake,
affecting the livelihood of 1,500 people, awildlife habitat of 1,000 square milesis
being subjected to dragdic change. Although it isdifficult to predict at thistimewhat
the final outcome of this change might be, indications are that Canadawill lose one
of the most significant natural ecological environmentsto be found anywhere on the
North American Continent.

The widespread ramificati ons of the situation have given Alberta cause for
concern. However, the problem is not of Alberta's making. The mgjority of the
affected areais under Federal jurisdiction, and the ramifications of the problem, as
well asits cause, havenational implications. Therefore, the Government of Alberta
contends that the Government of Canada has aresponsibility and an obligation to
rectify the present situation. | am sure you will agree only Canada can be held
responsible for any detrimental effects that may accrue in the future.®

Aside from a few feeble attempts to invite British Columbia or BC Hydro to participate in joint
discussionsto determine how toaddress environmental impactson thedelta, Canadad d not exercise

its regulatory authority to ensurethat federal interests were protected.

204 John A. MacDonald, Deputy Minister, Public Works, to J. Austin, Deputy Minister, Energy, Mines

and Resources, Ottawa, August 14, 1970 (ICC Exhibit 1B, tab 12N, ICC pp. 271-72).
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Canada either knew, or ought to have known, of the impacts the dam would have on the
economy and way of life of the First Nation, and thisinformation should have been disclosed to the
First Nation at the earliest possible opportunity. Canada’ sfailureto providetimely disclosure of the
dam and theimpending damagesto the de taampl ifi ed theef fect sof the First Nation's vul nerabil ity,
becauseit was deprived of the opportunity to make representati onsto BC Hydro or to seek whatever
recourse was available to try to prevent or to mitigate the damages.

Itissignificant that an Indian Agent continued to administer most of the First Nation’ saffairs
until heretired around 1973. Asthe Minister of Indian Affars field representatives, Indian Agents
were responsible for abroad range of mattersrelatedto band affairs. The Indian Agent assisted the
band council in administering itsaffairs, drafted band council resolutions and by-lavs, and attended
to some of the most bad ¢ needs of the community, including the distribution of social assistanceto
those members tha needed it.*®®

An action was commenced in 1970 by the First Nation and a number of other plaintiffs
against BC Hydro, but it should berecalled that the First Nation still had limited control over itsown
administration and affairs. The First Nation did not have funding at thistimeto pursuelegal actions
to protect reserve lands, and it had very limited resources to challenge BC Hydro and the Province
of British Columbiawith respect toaproject of thismagnitude. Thetechnical nature of the evidence
demonstratesthat the First Nation woul dhave required considerabl e resourcestoobtain and produce
the information, technical data, studies, and evidence necessary to prove its case in acourt of law.
The Crown not only had knowledge of the dam and its potential consequences, but it had virtually
unlimited resourcesto study its effects on thehydrology and ecol ogy of the delta, to forceBC Hydro
to comply withitsregulatory authority under the NWPA, and to takewhatever measuresit considered
necessary to prevent or to mitigate the dam'’s effects on the delta. Although, following a careful
analysis and consideration of the available options, Canada might have decided that the broader
public interest must prevail over the preservation and maintenance of the delta’s ecology, we are

nevertheless of the view that Canada should have taken the necessary stepsto ensure that the First

205 For instance, see testimony of Chief Tony Mercredi, ICC Transcript, November 27, 1996, pp. 122-

27, and Lawrence Courtoreille, member of the Mikisew Cree First Nation, p. 128.
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Nation received adequate compensation for the damagescaused to IR 201, the exercise of itstreaty
rights, and the destruction of its economic livelihood.

Accordingly, we find that the FHrst Nation was peculiarly vulnerable to the exercise of the
federal Crown'’ sunilateral power and discretion. It wasthe Crown that had regulatory authority with
respect to the dam’ s construction and operation, not the First Nation. Furthermore, the Crown had
the resources and the influence to prevent, to mitigate, or to seek compensation for damages caused
to IR 201. Why the Crown chose nat to exercise its authority over the Bennett Dam, while members
of the First Nation suffered undue hardship, is perplexing, given the nature of the Crown’ sfiduciary

relationship with aoriginal peoples and its treaty commitments.

Standard of Care and Breach of Fiduciary Duty
For the reasons stated above, we find that the Crown owed a fiduciary duty to the First Nationto
prevent, to mitigate, or to seek compensation for damages to IR 201 caused by the dam. Since the
nature of the Crown’sfiduciary rdationship with First Nations has been described by the courts as
sui generis, the standard of carethe Crown isrequired to meet in each case will vary, dependingon
the particular facts and circumstances. In cases involving the management of trust moneys or
surrendered lands, the case law suggests that the standard of care is an onerous one, because the
nature of the duty is analogous to that required of atrustee.® In cases such as oarrow, where the
issue in question relates to the enactment of legislation or an exercise of regulatory power that
infringesupon existing aboriginal or treatyrights, the dutyisnot one of undivided loyaltyto the First
Nation, since other interests must be balanced against the aboriginal or treaty right in question;
rather, the duty is to ensure that the legislation or regulation meets arigid standard of justification
to minimize the impairment on the exercise of such rights.

Inthe case before us, we agree with counsel for the First Nation that the appropriate standard

of care is based on what a person of ordinary prudence would do in managing his or her own

206 For instance, in Guerin v. The Queen, [1984] 2 SCR 335 at 388, Dickson J held that the Crown
breached its fiduciary duty and that “[e]quity will not countenance unconscionable behaviour in a fiduciary, whose
duty isthat of utmost loyalty to his principal.”
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affairs®’ Thus, the Crown was required to take reasonabl e steps and to exercise ordinary prudence
to protect IR 201 and the First Nation’ s economic livelihood from being irreparably damaged. The
Crown, however, asserted that it had neither the duty nor the power to act on behalf of the First
Nation. With al due respect, wethink the Crown isincorred on both counts. We have already found
that the Crown had aduty to actin light of itstreay obligations, the severity of the damage caused
to IR 201, and the undue hardship suffered by members of the First Nation. All that remains to be
determined is what reasonable steps the Crown should have taken to protect the First Nation’s
interests.

Wehavealready foundthat the Crown had regul atory authority under the NWPA with respect
to thedam’ sconstruction and operation. Y et the Crown did not exercisethat authority. The question
iswhy? 1t has been suggested by Canadathat it did not intervene because studies done by the Water
Resources Branch in 1959 and 1962 were equivocal, and that the dam may have been beneficial to
navigation. The evidence before us suggests, however, that the conclusionsin the 1962 report were
based on the erroneous assumption that outflows on the Peace River would be fixed at a minimum
of 10,000 cfs. By 1968, aninternal memorandum of the federal government indicatesthat the federal

Crown was clearly aware that this minimum outflow requirement was not being adhered to:

Minimum releases from the reservoir were governed by the 1962 water license
granted by the province. However, inthe spring of 1968 outflowswerereduced from
the 10,000 c.f.s. requirement of the license to about 1000 c.f.s. Low natural runoff
at this time aggravated the situion throughout the Mackenzie system.?*®

Aninternal memorandumtothe Minister of Energy, Mines, and Resourcesin 1970 statesthat British
Columbiawas informed in 1962 that a licence was required under the NWPA, and that the Deputy
Minister of Public Works considered the dam to beillegal as early as April 1967. The same

memorandum acknowledgesthat the federal government was aware that the low water levelson the

207 Fales v. Canada Permanent Trust Co. (1976), 70 DLR (3d) 257 a& 267, [1977] 2 SCR 302;
applied in Blueberry River Indian Band v. Canada [ subnom. Apsassin] (1995), 130 DLR (4™ 193 at 230 (SCC).

208 J. Austin, Deputy Minister, Energy, Minesand Resources, to theMinister, July 17,1970 (ICC
Exhibit 1B, tab F, ICC p. 275).
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Peace River and throughout the delta were impacting negatively on federd interests, such as

navigation, fisheries, wildlife, and, in particular, federal proprietary rightsin Indian reserves:

Damages from reduced flow downstream on riparians which included an Indian
Reserve and trapping and navigation users in the Territories might have been used
to make represantations to British Columbia, but were not.*®

Regarding navigation, the author expressed the opinion that:

PublicWorksprocrastinated over whether toinvokethe Navigable Waters Protection
act until it was too late to exert much influence on B.C. Hydro and Power
Aduthority.?*°

Canada submitted that, when it became aware of the magnitude of the problems caused by
the Bennett Dam on federal interestsin 1970, it did take steps to address these concerns. In 1970,
Prime Minister Trudeau wrote Premier Bennett requesting a meeting among the interested
governments to discuss what action should be taken in light of the “increasingly severe social and
environmental conditionsexistingin Lake Athabascaandthedeltaarea,” whichimpacted on federal
responsibilities relating to “national parks territories, to wildlife within the parklands and to the
economic conditions of Indian populations.”** There is no evidence that Premier Bennett ever
responded to this letter. A similar letter was written by the federal Minister of Fisheries and
Forestries to his provincial counterpart in December 1970, requesting the province' s participation
in discussions to address the environmental damages caused by the dam; he even proposed the

following solutiors:

Given certain precautions, especialy in 1971, it is possible that a regime of
dischargesfrom the W.A.C. Bennett Dam may be preferableto the variationswhich

209 J. Austin, Deputy Minister, Energy, Minesand Resources, to theMinister, Juy 17,1970 (ICC

Exhibit 1B, tab F, ICC p. 277).
210 J. Austin, Deputy Minister, Energy, Minesand Resources, to theMinister, Juy 17,1970 (ICC
Exhibit 1B, tab F, ICC p. 276).
2 Pierre Elliott Trudeau, Prime Minister of Canada, to W.A .C. Bennett, Prime M inister of British
Columbia, August 12, 1970 (ICC Exhibit 1B, tab 12L, ICC pp. 288-90).
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were historically characteristic of the Peace River. Damaging floodswill be avoided
aslong asthereisclose cooperation between therelevant authoritiesin B.C., Alberta
and the Northwed Territories.

Rock-filled dams on the outlet channels from the Peace-Athabasca Delta
might have a favourable effect on the local ecology. Another possibility is that of
water releases fromthe W.A.C. Bennett Dam on an appropriate seasonal schedule.
Neither of these alternatives, however, can be investigated intelligently until B.C.
Hydro’ soperating pattern of the W.A.C. Bennett Damfor power productionisknown
with some degree of certainty.

Again, British Columbia chose not to respond to Canada's invitation to participate in any
discussions. Technical discussionsregarding the environmental impactsof thedam onthedeltawere
held in 1970 by an intergovernmental task force with participants from Canada Alberta, and
Saskatchewan, who expressed “ ageneral feeling of hel plessness’ ove thefact that British Columbia
was not involved. Attemptsto engage the provincein discussionsto address concernsover fisheries
also proved fruitless.

Although it is clear from the evidence before usthat the federal Crown was aware that the
Bennett Dam could have significant impacts on navigation and other federal interests, and did seek
to invite the participation of the BC government and BC Hydro in disaussions about the impacts,
these overtures and invitationsdid not go far enough. T he Crown had the aut hority, and the duty, to
ensure that the approval requirements of the NWPA were complied with. Canada's regulatory
authority under the NWPA, when used in conjunction with itsbroad jurisdiction over navigation and
other federal heads of power, provided the federal Crown with a powerful basis for initiating
discussions with British Columbia as to the project’s potential impacts on downstream federal
interests. By simply insisting that British Columbia receive authorization under the NWPA, or by
initiating legal proceedings to ensure that it did, the federal government could havetaken the first
step in protecting other federal interests, which were at risk of being significantly damaged by the
construction and operation of the dam. Even when thefederal Crown became aware of the negative
impacts on IR 201 and the economic well-being of the Indian and Métis people of the Peace-
Athabasca Delta, the Crown chose not to exercise its regulatory authority under the NWPA.

212 Pierre Elliott Trudeau, Prime Minister of Canada, to W.A .C. Bennett, Prime M inister of British

Columbia, August 12,1970 (ICC Exhibit 1B, tab 12P, ICC p. 298). Emphasis added.
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Nor are we convinced that any of the Crown’s other initiatives to mitigate the effects of the
dam on the delta discharged its fiduciary obligations towards the Hrst Nation. Asaresult of atask
force’s recommendations, a temporary rock-fill dam was constructed on the Quatre Fourches
Channel in 1971, but it was removed after it contributed to severe flooding damage in 1974. Fixed
crest weirs were also installed on the Riviere des Roches in 1975 and the Revillon Coupé in 1976,
but these remedial efforts were also unsuccessful in restoring water levelsin the deltato pre-dam
conditions. Most s gnificantly, they did not have the desired effect of rechargng the elevated |akes,
or perched basins.

Simply put, these efforts were too little, too late. Numerous studies have been completed
since the dam’ s construction, including the 1996 Northern Rivers Basin Study, conducted jointly by
Canada, Alberta, and the Northwest Territories, which emphasized the strong rel ationship between
theregulation of water flowson the Peace River and attempts to remediate the dam’ s effects on the
delta. The Northern Rivers Basin Study concluded that efforts to replenish water levels have been
successful in restoring water levels on many of thelower lakes and channels but have not flooded
the perched basins. The study emphasized the need for a coordinated approach with the BC
government to modify the operational regime of the dam, if future remediation attempts are to be
successful. Finally, theBoard stressedthat “economic factors in hydroel ectric production must not
take precedence over environmental stability.”**®

The Crown had extraordinary power andinfluenceover thedam. If BC Hydro did nat address
federal concerns or mitigate damagesto thedeltaand IR 201, the Minister could have ordered that
the dam be torn down. Although it is extremey unlikely that the Minister would have used this
extraordinary remedy under such circumstances surely it gave the Crown the power at least to
compel discussionswith BC Hydro to protect federal interests. We do not accept the suggestion that
such discussions would have been an exercise in futility, because the scientific evidence suggests
that a coordinated approach with British Columbia, BC Hydro, Canada, and Alberta could have
mitigated the effects on the ddta, while still enabling British Columbia to meet its economic

objectives. If waters were discharged at certain times of the year and in certain quantities, such a

23 Northern River Basins Study, 8 (ICC Exhibit 3). Emphasisin original.
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measure could have replicated the effect of the natural spring floods and regenerated the perched
basins.

Inthefinal analysis, the Crown had the regulatory authority, and the duty, toensure that the
Bennett Dam complied with therequirements of the NWPA. The exercise of thisregul atory authority
did not limit the Minister of Public Works to considering only the dam’s potential impacts on
navigation. TheMinister had abroad discretion to consider the environmental impactson other areas
within Parliament’ slegidlativeauthority, including Indiansand reservelands. If Canadahad insisted
that the dam be constructed and operated in accordance with the requirements of the NWPA, the
technical evidence suggests that Canada could have imposed terms and conditions on the operation
of the dam to ensure that its environmental impact on federal interests wasminimized. One obvious
measure, suggested by the Minister of Fisheries and Forestriesin 1970 and by the Northern Rivers
Basin Sudy in 1996, would have been to stipulate conditions for the discharge of water in certain
amounts and at certain times of the year to recreate natural spring flooding conditions, which
periodically recharged the perched basins before the dam’s construction.

Why did the Government of Canadanot exerciseitsregulatory authority? The First Nation’s
legal counsel suggested that Canada’ s inaction was driven by political considerations:

It is our submission that why this died as a federal issue was for pure grounds of
political expediency. The Federal Government simplydid not want to challengewhat
in the late 1960s was a symbol of B.C.'s economic growth and power and
independence, and that the W.A.C. Bennett Dam, named after the former premier
there, was a project too powerful, too important to B.C. for the Federal Government
to weigh into on behalf of the interests of a few fish, a few buffalo and a few
Indians**

Whatever the underlying reasonswerefor Canada’ sdecision to take no action to protect IR 201 from
substantial environmental damage, it isour view that the Crown’ sactionsand omissionsdo not meet
the standard of care required of afiduciary in these circumstances. The Crown simply did not take
the necessary steps that persons of ordinary prudence would in managing their ovn affars.
Therefore, we find that the Crown breached itsfiduciary duty to the Athabasca Chipewyan First

214 ICC Transcript, September 30, 1997, p. 16 (Jerome Slavik).
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Nation, by failing to take reasonable steps to prevent, to mitigate, or to seek compensation for
damages caused to IR 201 and to the First Nation’ s livelihood.

In our view, the federal Crown had extraordinary power to impose conditions on the
operation of the dam but chose not to exerciseit. Although it could be said that thispower was not
conferred on theresponsibleMinister to exercisefor the sole benefit of First Nations, it isreasonable
to infer that, where public works substantially impact on federa interests and other matters of
national concern, Parliament intended the Minister to exercise this power in aproactive manner. To
suggest otherwisewould beto frustrate the will of Parliament and the object and purpose of the Ad.

This situation cried out for the Government of Canada to intervene on behalf of aborigina
peopleand Canadiansin general, who share aprofound concern over the integrity of one of the most
ecologically rich and sensitiveareas on the cortinent. The Peace-Athabasca Ddta has an intrinsic
valueto all Canadians, and efforts should have been madeto preservetheintegrity of thedelta, while
attempting to balance the need for economic development. The federal government had significant
interests in maintaining the delta for the benefit of future generations. The Bennett Dam impacted
on the Crown’ sfederal responsibilities over national parks, navigation, riparian rights, the Crown’s
proprietary interests in Indian lands, the preservation of fish and fish-spawning areas, the
mai ntenance of wetlandsfor migratory birds, and the economic well-being of hundreds of aboriginal
people, who relied on the Crown for the protection and preservation of their treaty rightsand interest
in reserve lands. By declining to take reasonable steps to prevent or to mitigate environmental
damagesto the delta, the Crown has forsaken the lggitimate interests of all Canadians and cetainly
the treaty rights of the Athabasca Chipewyan First Nation.
| SSUE 2 INTERFERENCE WITH TREATY RIGHTS
For the reasons stated above, we find that no interpretation of treaty could justify such amassive
infringement on the treaty rights of a Fird Nation and destruction of its economic livelihood.
Although theinterferencewithtreaty rightsinthisinstancewasnot committed directly by theactions
of thefederal Crown, wefind that Canadabreached itsfiduciary obligationstowardsthe FirstNation
by failing to take reasonabl e stepsto prevent or to mitigate the environmental damagesto the delta

and IR 201 specificaly. In view of thisfinding, we declineto addressthe First Nation’ s submissions
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that the Crown did not meet the strict justification test set out in Soarrow.?** Generally speaking, it
isour view that the test in Sparrow, regarding what isrequired to justify an infringement on treaty
rights, does not apply in this case, because the material eventstook place prior to the entrenchment
of existing aboriginal andtreaty rightsin section 35(1) of the Constitution Act, 1982. Having said
that, we have no hesitaion in finding that, except to the extent that the NRTA extinguished the treaty
right to hunt, trap, and fish for commercial purposes, the evidence before the Commission does not
demonstrate a*“clear and plain” intention on the part of the Crown to extinguish the First Nation’s
rights under Treaty 8 to hunt, trap, and fish for food and to use IR 201 for its exclusive use and
benefit. Although the dam’simpact substantially interfered withthe exercise of these treaty rights
and entitlements, theywere never extinguished, and such existing rightsare now protected by section
35(1) of the Constitution Act, 1982.

Wealso declineto consider the First Nation’ sargument that the provincial or federal Crown
had a positive duty under the NRTA to secure a supply of game and fish for the Indians, sinceit adds

little, if any, sgnificanceto the Commisson's findingsin thisinquiry.

25 R. v. Sparrow, (1990) 70 DLR (4™) 385 (SCC).



PART V
CONCLUSIONSAND RECOMMENDATION

CONCLUSIONS

The Commission has been asked to inquireinto and report on whether the Government of Canada
properly rejected the specific claim of the Athabasca ChipewyanFirst Nation. To determinewhether
the claim discloses an outstanding lawful obligation owed by Canada to the First Nation, the
Commission was called upon to address four issues. In our view, the central issue before us was
whether the Crown owed a fiduciary duty to the First Nation to prevent, mitigate, or seek
compensation for the infringement upon the exercise of the First Nation's treaty rights and for
damagescaused to | R 201 by the construction and operation of the Bennett Dam. Issues surrounding
the nature and scope of treaty rights and whether the Crown owed astatutory duty to protect IR 201
from environmental damage were also addressed in the course of answeringthat central question.

Our findings are summarized below.

Issue 1 STATUTORY AND FIDUCIARY OBLIGATIONS OF THE FEDERAL CROWN

The scope and content of the Crown’s fiduciary duties can only be determined through a careful
examination of the nature of the relationship between the Crown and the First Nation in question.
The essential question iswhether the Crown had undertaken to protect reserveland on behalf of the
First Nation by statute, agreement, unilateral undertaking, or through aparticular course of conduct.
After careful consideration of the arguments presented by Canada and the First Nation, wefind that
the Crown did infact undertake to protect the treaty rights of the AthabascaChipewyan First Nation
and its exclusive use, occupation, and enjoyment of IR 201.

The Crown’s discretion and power to protect Indians in the use and occupation of their
reservelandsisreflected in the Royal Proclamation of 1763, section 91(24) of the Constitution Act,
1867, and the Indian Act. In addition, the evidence surrounding the negotiation of Treaty 8 and the
alocation of land in the Peace-Athabasca Delta confirms that the Crown also made a ecific
undertaking to protect IR 201 and itsrich wildlife and plant habitat for the exclusive use and benefit
of the Athabasca Chipewyan First Nation.
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Based onthehistorical evidencebeforeusinthisinquiry, wemakethefollowing conclusions
regarding the nature and content of the Firg Nation’ streaty rights. First, the Crown’ s objective and
purposefor entering into Treaty 8 was to extinguish Indian or aboriginal title to the treaty area and
to open those lands for settlement, mining, lumbering, trading, or other purposes. At the sametime,
the federal Crown agreed to protect the Indian economies and ways of life, which were based upon
hunting, trapping, and fishing intheir traditional areas. Second, the reason the First Nation adhered
to Treaty 8 was to protect its rights to hunt, trap, and fish. Elders' testimony confirms that these
rights were fundamental to the First Nation’s culture, community, economy, and way of life. The
Treaty Commissioners’ strong assurances and guarantees that these rights would continue, and the
promise of other benefits, were the inducements that ultimately persuaded the leaders of the day to
sign the treaties. Third, IR 201 was selected by the band because of its rich environment and
abundance of muskrat, game, fish, and birds. Canada set aside IR 201 for the express purpose of
providing the First Nation with exclusiverights to hunt, fish, and trap over this area and to protect
the First Nation’s ability to continue its traditional way of life and economy. Thiswas justified by
federal officials on the grounds that IR 201 had no other commercial vaue. Given the Crown’s
particular course of conduct in setting aside IR 201 for the exclusive use and benefit of the Frst
Nation to assist it in exercising traditional pursuits, it was reasonable for the First Nation to expect
that the Crown wouldtake reasonabl e steps to protect the natural resourceson IR 201 to ensure that
its treaty rights and entitlements had meaningful content.

In our view, no reasonableinterpretation of Treaty 8 could allow either the Government of
Canada or a provincial government to destroy the ability of a First Nation to exercise its treaty
harvesting rights or toalter fundamentally the environment upon which those activitieswere based.
Nor do we believe that a reasonable interpretation of Treaty 8 would allonv any government to
effectively destroy the very economies upon which the Indians’ s gnature of Treaty 8 was premised.
Evenif weareincorrect in these two conclusions, it issurely clear that no reasonabl e interpretation
of Treaty 8 would allow the substantial interference with treaty rightson reserveland originally set
aside by Canada specifically as an exclusive hunting, fishing, and trapping area for the use and

benefit of the First Nation. Despite the Crown’ s undertaking to protect these landsfor the exclusive
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use of the First Nation, the construction and operation of the Bennett Dam deprived the First Nation
of the beneficial use of itstreaty entitlement.

The inequity of the result is dramatic. The federal Crown’s right to take up lands for
settlement and other purposes has certainly been exercised in the Treay 8 area. The First Nations
have honoured their part of the treaty, and the Crown has received the benefits of that treaty in the
form of lands and resources worth millions of dollars. Y et the consideration received by the First
Nation under Treaty 8, namely, the right to hunt, trap, and fish and the exclusive right to the
beneficial use of IR 201 have been rendered amost entirely valueless because of the ecological
destruction of those lands — a consequence the Government of Canada could have prevented, but
chose not to.

For the above reasons, we have no hesitation in concluding that members of the Athabasca
Chipewyan First Nation suffered extreme hardship and economic loss asaresult of the destruction
of the delta and environmental damages to IR 201. Given the severity of the impact on this
community, itisour view that membersof thiscommunity were and are entitled to expect the Crown
to take reasonal e steps to prevent, to mitigate, or to seek full compensation for the destruction of
thisFirst Nation’ seconomic livelihood, for damagesto IR 201, and for the substantial infringement
on itsfood harvesting rights under Treaty 8.

With respect to the question of whether Canada had unilateral power or discretion over the
legal and practical interests of the First Nation, wefind that the federal Crown had significant power
and discretionto exerciseitsconstitutional jurisdiction over navigation, federal proprietary intereds,
and Indian lands. We also find that the federal Crown had an affirmative duty to exercise its
regulatory authority under the Navigable Waters Protection Act, and, in the course of deciding
whether to approve the dam project, the Crown had the discretion to consider whether the dam’s
construction would impact on federal areas of interest, including the First Nation’ streaty rightsand
interestsin IR 201. To read the legislative and constitutional jurisdiction of the Crown in a more
limited fashion would frustrate the purpose of the Act, whidh, in its essence, is and was a tool to
regulate navigation and to protect riparian ownersfrom the harmful effects of works constructed on

navigable waterways. Further, thefederal Crown had a fiduciary obligation, both under treaty and
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under the Indian Act, to protect and to preserve the treaty rights, the reserve land base, and the legal
and economic interests of the First Nation.

TheCommissionfindsthat the FirstNationwas, infad, peculiarlyvulnerableto the Crown’s
unilateral power and discretion to regul ate the construction and operation of the Bennett Dam. The
federal government was well aware of British Columbia’ s hydroel ecric development plans on the
PeaceRIiver prior to the completion of the dam, but representatives of the government of Canadaand
British Columbianever informed or consulted the First Nation about the fact that the Bennett Dam
might significantly alter the ecology, flora, and faunaof the ddta. Nor wasthe First Nation given an
opportunity to provide input into the planning and development of Bennett Dam to ensure that its
interestsand concernswere adequately addressed. TheFirst Nation wasal so vulnerableto and at the
mercy of the Crown’s discretion or power in the sense that it was not aware of the dam and its
potential impacts, and it did not have the sophistication or resources at that timeto pursue the matter
on itsown.

Canada either knew, or ought to have known, of the impacts the dam would have on the
economy and way of life of the First Nation, and thisinfarmation should havebeen disclosed tothe
First Nation at the earliest possible opportunity. Canada sfailureto providetimely disclosure of the
dam and theimpending damagesto the deltaamplified the effects of the First Nation’ s vul nerabil ity,
because the First Nation was deprived of the opportunity to make representations to BC Hydro or
to seek whatever recourse was available to try to prevent or to mitigate the damages.

It was the Crown that had regulatory authority with respect to the dam’s construction and
operation, not the First Nation. Furthermore, the Crown had the resources and the influence to
prevent, to mitigate, or to seek compensation for damages caused to IR 201. Why the Crown chose
not to exerciseitsauthority over the Bennett Dam, while membersof the First Nation suffered undue
hardship, is perplexing, gven the nature of the Crown’s fiduciary relationship with aboriginal
peoples and its treaty commitments.

In view of the specific nature of the relationship between the Crown and the First Nation in
this case, we find that the appropriate standard of care is based on what a person of ordinary
prudence would do in managing his or her own affairs. Thus, the Crown was required to take

reasonabl estepsand to exerciseordinary prudenceto protect IR 201 andthe First Nation’seconomic
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livelihood from being irreparably damaged. In our view, the Crown failed to discharge this standard
of duty in this case.

This situation cried out for the Government of Canada to intervene on behalf of aboriginal
people, and Canadiansin general, who share aprofound concern over theintegrity of one of the most
ecologically rich and sensitiveareas on the cortinent. The Peace-Athabasca Ddta has an intrinsic
valueto all Canadians, and efforts should have been madeto preservetheintegrity of thedelta, while
attempting to balance the need for economic development. The federal government had significant
interests in maintaining the delta for the benefit of future generations. The Bennett Dam impacted
on the Crown’ sfederal responsibilities over national parks, navigation, riparian rights, theCrown’s
proprietary interests in Indian lands, the preservation of fish and fish-spawning areas, the
mai ntenance of wetlandsfor migratory birds, andthe economic well-being of hundreds of aboriginal
peoplewho relied on the Crown for the protection and preservation of their treaty rights and interest
in reserve lands. By dedining to take reasonable steps to prevent or to mitigate environmental
damagesto the delta, the Crown has forsaken thelegitimate interests of all Canadians and certainly
the treaty rights of the Athabasca Chipewyan First Nation.

| SSUE 2 INTERFERENCE WITH TREATY RIGHTS

For the reasons stated above, we find that no interpretation of treaty could justify such a massive
infringement on thetreaty rights of aFird Nation and destruction of itseconomiclivelihood. In view
of thisfinding, we declineto addressthe First Nation’ s submissionsthat the Crown did not meet the
strict justification test set out in Sparrow. Nevertheless, we found that, although the dam’ simpact
substantially interfered with the exercise of the First Nation’ streaty rights and entitlements, they
were never extinguished, and such existing rights are now protected by section 35(1) of the
Constitution Act, 1982.

RECOMMENDATION
Based on athorough consideration of the factsand law inrelation to this claim, we find that Canada
breached its statutory and fiduciary obligations towards the Athabasca Chipewyan First Nation by

failing to take reasonable steps to prevent, to mitigate, or to seek compensation for an unjustified
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infringement onitstreaty rightsand f or environmental damagesto IR 201 caused by theconstruction
and operation of the W.A.C. Bennett Dam. Accordingly, we find that Canada owes an outstanding
lawful obligation to the Athabasca Chipewyan First Nation and recommend:

That the Athabasca Chipewnyan Fir st Nation’sclaim beaccepted for negotiation
under Canada’s Specific Claims Policy.

ForR THE INDIAN CLAIMS COMMISSION

P.E. James Prentice, QC Carole T. Corcoran Aurédlien Gill
Commission Co-Chair Commissioner Commissioner

Dated this 31* day of March, 1998



APPENDIX A

ATHABASCA CHIPEWYAN FIRST NATION INQUIRY

Request that Commission conduct inquiry March 4, 1996
Planning conferences May 17, 1996
Community sessions October 10, 1996

November 27, 1996
Two community sessionswere held. At thefirst, held on October 10, 1996, the Commission
heard from Tony Mercred, Madeline Marcel, Victorine Mercredi, Eliza Flett, Josephine
Mercredi, Daniel Marcel, Margaret Marcel, Mary Bruno, Rene Bruno. Expert evidence was
provided by the following witnesses. Wim M. Veldman and David William Schindler.

Witnesses heard at the November 27, 1996, session were Tony Mercredi, Lawrence
Courtoreille, Chie Archie Cyprien, VictorineMercredi.

Oral session September 30, 1997

Content of the formal record

Theformal record for the AthabascaChipewyan First Nation Inquiry into the WAC Bennett
Dam and Damageto Indian Resave No. 201 consigs of the following materials:

. 22 exhibits tendered during the inquiry

. written submissions from counsel for the Athabasca Chipewyan First Nation and
counsel for Canada

. transcripts from community sessions and oral submissions (3 volumes)

The report of the Commission and letters of transmittal to the parties will complete the
forma record of thisinquiry.
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